PEWEHWE

Ne 1823

rp. Cocpna, 21.03.2022r.

B UMETO HA HAPOJA

AOMUHUCTPATMBEH CbA - CO®ouA-rPAL, lMbpBo oTaeneHune 19
cbCTaB, B Ny6nuyHo 3acegaHue Ha 23.02.2022 r. B cnegHus CbCTaB:
CbOWNA: Nob6pocnas PykoB

Npu y4acTneTo Ha cekpeTaps CtaHucnaea [aHaunoBa v Npu y4acTueTo Ha

npokypopa Kupun OuMUTPOB, kato pasrnega geno Homep 2757 no onuca 3a

2016 roouHa pgoknagBaHO OT cbaudaTa, M 3a Oa Ce npou3Hece B3e Mnpensug

CIeaHoTO:

[IpensBeH e Wick ¢ MpaBHO OCHOBaHme 4i.2B, an.l, 1.1, Bp. wi.l, anr.l 3010B,

mo pena Ha wi.203-—207 AIIK.
[TpousBoncTBo e obpa3yBaHo mo uckoBa monda Ha I1. A. I1., ETH [ETH], ot [Haceneno
msicto],[kk], [xumuinen aapec] cpemy boirapcka napoauna 6anka (BHB), [Haceneno msicto]
1000, m. ,,K. A. I Ne 1, ¢ uckane 3a mpUCHXKIaHE Ha JIBE 00C3IICTEHUS 32 UMYIIECTBEHH
Bpenu, kakto ciensa: 1.B pazmep Ha 500 51B., mpeacTaBisBaiio jJuxBa 3a 3a0aBeHO IJaniaHe
Ha cymata ot 196 000 nB. kaTo rapaHTUpaH pa3Mep Ha Biorosere W B [pupma] u 2.B
pasmep Ha 17 792.44 nB., npeACTaBIABAIIO pa3jidKaTa MEXIY pa3Mepa Ha BIIOKCHHATA U B
[bupma] v u3ruIaTeHMs i rapaHTHpPaH Aeno3uT. [IpeTeHupa pa3HOCKH.
B uckoBara mMoi0a ce TBHpIM, Y€ HIMIATa € Ouia BIOKUTEN B [dupma] u e mperbprisiia
Bpeau B pe3yiataT Ha HenpaBoMmepHo mnoseneHue Ha BHB. Ilogpobno ce mocouBa
dakronorus ot nmepuonaa 13.06.-06.11.2014 r. otHocHo [dupma]. Wimmara momabpxa, ue
coermacuo JupexktuBa 94/19/EO, usmenena ¢ Qupexkrtua 2009/14/EO, a uMeHHO mopaau
Hecrmas3BaHe Ha cpoka mo wi.l, 1.3, moarouka i or JupexkrtuBa 94/19 or 5 paboTau aHM 3a
YCTaHOBSIBAHE Ha HEIJIATESKOCIIOCOOHOCT HAa 0aHKaTa M 3a OTHEMaHE Ha JIMIICH3a W U Ha
cpoka mo wi.1l0, map.l or cemara [JupektuBa ot 20 paboTHM NOHM OT Jjgarata Ha
ycraHoBsiBaHeTo mo 4i.l, 1.3, moarouka i or JupektuBa 94/19/EO 3a wm3miamaHe Ha
JIOKa3aHWTE TapaHTUpaHW JEeno3uTH no HeHanuuyHu neno3utd, OI'Bb e crnexsano na
3armovHe Hai-kbcHO Ha 25.06.2014 r. m3nnamane Ha neno3utute . Cunra, 4e Te3n HOPMHU
UMaT JUPEKTEH ePeKT U ca OCHOBAHME 32 aHTAKUPAHE Ha OTTOBOPHOCTTA Ha JbprKaBaTa 3a



o0e3IIeTeHne 3a Bpeau, MPUIMHEHN OT 3a0aBEHOTO M3IUIAINAHE Ha TapaHTUPAHUS JEMO3HUT
or ®I'BB, ompeneneno B pasMepa Ha 3akoHHaTa jmxBa 3a nepuoja ot 30.06.2014 r. no
04.12.2014 r.

OTHOCHO TIpeTeHuATa B pazmep Ha 17 792.44 nB. unmnata noaabpka Oesneiicteue Ha BHB,
M3pa3siBallo ce B HapyIIEHHWE HAa HOPMHU C IUpeKTeH edekT — wi.l7 u 454 ot Xaprara Ha
OCHOBHHTE TNpaBa Ha EBporeickus chlo3, C KpaeH pe3yiTar — MpUEeMaHe Ha pElICHHE 3a
OTHEMaHe Ha JIIIeH3a 3a OaHKOBa JEHHOCT Ha [(upma] B HapyIlleHHE HA HAIMOHAIHOTO U
MeXIAyHapoaHO mnpaso. Mmuara tBbpau, ue c noseneHuero cu copsmo K. bHB e
MPUJIOKIIA aAMUHUCTPATUBHU MEPKH C PETPOAKTUBHO JIEHCTBHE, C KOETO MPEeIHAMEPEHO U
JTUCKPUMUHAIIMOHHO € TIPEXBBPIUIa OTTOBOPHOCTTA 3a IOCTAHOBEHUTE OT HEs aKTOBE
BBPXY J00pPOCHBECTHHTE KJIMEHTH Ha K., KOMTO ca WManmu chnpaBeJIMBHM OYaKBaHUS 3a
CUTYPHOCT Ha TEXHHTE MpaBa U BiIoKeHus. V3nara moapodHu cro0pakeHus, 4e U3roTBEHUs
Ha 20.10.2014 r. pmokman ot [dupmal, [dupma] m [dupma] Hsma xapakTep Ha
»OJIIUTOPCKH JOKJIAA" B CbOTBETCTBUE C MEKIYHAPOJHUTE ONUTOPCKU CTAaHIAPTH.

B nmombiHenue ce nmomabpika Hapyirerue Ha w120 JIOEC, w24 or Permament (EC) Ne
575/2013 r. na EBponetickus mapiament u Ha CbBeta ot 26.06.2013 r., uwn.63-65 JIDEC.
Wznaratr ce TBbpAeHUs 3a HajokeHu oT BHB HempomopuuoHamHuW pEeCTpUKIHH Ha
CBOOOHOTO ABMKEHHE Ha KAalHUTalM, BKI. Yype3 MPeXBBHPJIIHE Ha MpaBaTa Ha JCMO3aHTUTE
KbM HOCHTEIM HAa KPEAUTHHU 3aAbJDKEHUs KbM K., BOIEIN JOMBIHUTETHO 10 00€3IeHKa U
3ary0a Ha aKTHBHU.

Nmnata t8epau, ye BHb He ¢ m3nbanmna 3agpimkeHuero cu no 4.2, an.6 or 3bHB, B
pe3yaTaT Ha KOeTo ce e cTurHano Ao kpuzata ¢ K.. B moakpena mutupa OnuTeH AOKIa] OT
m.oktomBpr 2015 r. Ha CwmerHara manata ,,EexkTHBHOCT M epuKacHOCT Ha OaHKOBUS
Haj30p, ocbmectBsiBaH or BHB B nepuona or 01.01.2012 r. no 31.12.2014 r.“, Bb3 OcHOBa
Ha KOMTO M3Bexaa u3Boa, ue bHB He e ynpaxkHuna qbpmkuMus oT Hes 0aHKOB HaJ30p, HE €
pearupalia aJiekBaTHO Ha cb3nanata ce npe3 2014 r. curyanus c K., pecn. He e ocurypuma
JIOCTaThyHA 3alllMTa Ha TIpaBaTa Ha Biaokutenute B K..

OtBeTHUKBT bbirapcka HapogHa OaHKa € Jeno3upall MUCMEH OTTOBOP Ha MCKOBaTa Moi0a
or 20.06.2016 r., B KOWTO ce OcropBa JOMYCTUMOCTTa M OCHOBATEIHOCTTAa HA MCKOBETE.
W3nara moapoOHU apryMeHTH 3a JMIICa Ha €JNEeMEHTH OT (aKTHUUECKUsT CbhCTaB Ha
OTroBOpHOCTTa Ha IbpxkaBaTa mo wil, am.l 30/IOB, kakrto u 3a nuica Ha MHacUBHA
nporecyaiHa JerutuManusa. Cuuta, 4e eMHCTBEHaTa XunoTe3a Ha otroBopHocT Ha BHB mo
y1.79,a1.8 3KU He ce ycTaHOBsIBa B Cliy4dasl.

OTBETHUKBT TOAABPKA JHMIICA HAa MpoTUBOINpaBHO Oe3aeiictBue Ha BHB, Thil kaTo KBM
peneBanTHUS MOMeHT bHDB He e pasmonarana ¢ mpaBoMOIMs IO HalMOHAJIHOTO MPaBO HA
,,KOMITETEHTEH Opran” mo cMuchia Ha wi.l, 1.3, moxrouka i ot Jupexkrtusa 94/19/EO, uuro
MOHATUETO ,,HEHAJIMYEH IEeNOo3UT € OMJIO BbBENEHO B HAI[MOHAJIHOTO 3aKOHOAATENCTBO,
peci. nipe3 uckoBus nepuoj bHb He € uMana npaBoMoIue /1a U3ajie akT 3a YCTAaHOBSIBAHE
Ha HEHAJIMYHOCT Ha JIEMO3UTH chIylacHO JlupektuBara. Bmecto ToBa, B wi. 36, an. 2, T. 1,
Bp.ai. 3 ot 3KU B npunoxumaTa peaaxuus, € 0uia mpeaBujieHa eIMHCTBEHO Bb3MOXKHOCT
3a OTHEMaHE Ha JIMIeH3a Ha OaHKa B CPOK OT 5 pa0OTHU JAHM OT YCTaHOBSIBAHETO Ha
HemaaTexocnoco0HocT. T.e. equHCTBEHUAT akT, KorTo BHbB Ouita kommnereHnTHa ga usmanae
CbOOpPa3HO HAIMOHATHOTO 3aKOHOAATEICTBO B TIPOIECHHUS IEPUON, € pEelIeHHEeTO 3a
otHemaHne juien3a Ha K.. Taka, B ciydaii ye ce npueme, ue JupektuBa 94/19/EO e
HEMPaBUIIHO TPAHCIIOHMPAHA, YCTAHOBSIBAHETO HA HEHAJIMYHOCTTA Ha JIETIO3UTHTE C aKT Ha
BbHbB 6u 6uno HUIIOXKHO, TTOPaIX JIMIICA HA MaTEepPHaIHa KOMIIETEHTHOCT 3a ToBa. Cuunra, 4e
UIIIaTa He € MPEeThpIsia UMYIIECTBEHH BPEIU B COUYCHHS pa3Mep, KaTo HE € JioKa3aja, ue



TE3W BpPEOU ca ACHCTBUTENHH U CUTYPHH, BKJ. Moj (opMaTa Ha MPOMYyCHATH MOJI3H, ThH
KaTo HE C€ € OCBHIIECTBHUIIO CUTYPHO YBENMYEHHE HA UMYIecTBOTO i. Couu, 4e uimaTa He e
npeThpIsia 3aryda B pa3Mep Ha 3aKOHHATA JIMXBa 3a 3a0aBa, Thil KaTo Mpe3 IeNus Mepruo
Ha roctaBsHe Ha K. moJ crienuaneH HaJa30p € HA4YMCIsIBaHA Bh3HATPAJUTEITHA JIMXBA BHPXY
IBJIHMS pa3Mmep Ha Biaorosere # (41,119, an.5 3KM). C usruianiane Ha rapaHTHPAaHUSA pasMep
Ha BJIOTa TOBA B3eMaHe OMJIO M3IJIATCHO W3IS0, BEIHO C HAYUCICHUS JOXOJI OT JIMXBU KbM
06.11.2014 r. HM3mara mnompoOHH chOOpakeHHsS OTHOCHO JIMIICA Ha OCHOBaHHE 3a
aHTaXUpaHe Ha OTroBOpHOCTTAa i 3a cymara ot 17 792.44 nB. Coum, 4e caifgoTo IO
CMETKaTa Ha WIIIAaTa CIykKeOHO € BKIIOUEHO B CIIUCHKa Ha B3emaHusATa mog Ne 5469, kouto
kpenuropute Ha K. vMaT KbM MacaTa Ha HEChCTOSATEIIHOCTTA, T.€. UINIAaTa MPOABIDKABA Ja €
COOCTBEHMK Ha MAPUYHHUTE CH CPEJCTBA U HE TH € 3aryouia.

OtBeTHUKBT ce mo3oBaBa Ha Pemenne Ha CEC ot 25 mapr 2021 r. mo neno C-501/18 BT
cpemty BHB, criopen xoero 4.7, nap.6 or dupektua 94/19/EO He maBa ocHOBaHHE J1a ce
CUMTa, Y€ BJIOXKHTEN B OaHKAa MMa MPaBO Ha OOC3IIECTEHUE 3a BpeaaTa, IpUYMHEHA TIOpaIu
3a0aBEHOTO IUIAII[AHE HA TapaHTUPAHUS pa3Mep Ha BCUYKU HErOBH JICTIO3UTH WIIH TOPAIH
HEIOCTAThYCH HAJ30p OT CTpaHa HA HAIMOHAIHUTE KOMIIETEHTHU opraHu. [lomabpika, ue
TOBa ThJIKYBaHE ChOTBETCTBa Ha mpeaxonHo peurenre Ha CEC mo geno C-222/02 P. u ap.
Cuwnrta, 4e caMO Ha TOBa OCHOBaHHE IPEIIBEHHUAT HMCK clelBa Ja ObJe OTXBBPICH KaTo
HEOCHOBATEJICH.

B 06001enne nogabpxa, ue Jupexrua 94/19/EO, uzmenena ¢ Jupexktua 2009/14/EO, He
JaBa OCHOBAaHHME Ja C€ TbPCH OTIOBOPHOCT 3a 3a0aBeHO IUIAINIAHE HA TapaHTHPAHHUTE
Bioroee oT LleHTpanHara Oanka. B3 OCHOBa Ha HM3JI0KCHOTO W3BEXKIA HM3BOJ, Y€ B TO3U
ciry4ait Ou cienBaio aa ce ThpCH OTTOBOPHOCT OT J[bpikaBata 4pe3 3aKOHOJATEIHUS OpPraH,
a He ot bHb.

OtBetHuxbpT BHbB mperenaupa 3a OTXBBPJIIHE Ha MCKa M INPUCHAKAAHE HA PA3HOCKHU.
[Tonpobuu crobpakeHus uznara B nmucMenu oenexxkn ot 01.03.2022 r.

[MpencraButenar Ha Codwuiicku Tpajacka MpoOKypaTypa u3pa3sBa CTaHOBHIIE 32
HEOCHOBATEIHOCT U HEJ0Ka3aHOCT Ha MCKOBATa MPETEHIHUS.

AnvmunuctpatuBeH cbl Codus rpan, Kato cboOpa3u TOBOIUTE M MCKAHUATA HA CTPAaHUTE,
HaMUpa CJIeTHOTO OT (haKTUYecKa CTpaHa:

Ha 22.12.2011 r. nmmmara ckmouymina ¢ K. paMKOB 1OroBOp 3a IJIATEXKHU YCIYTH 3a
norpeourenu (¢pusnueckn nmima), a ¢ aHekc Ne 76045 or chimara mata Ouiga OTKpUTA
0aHKOBa CMETKa B IATCKH JIOJIAPH TIPH YCIOBUATA Ha mpedepeHInaieH 0e3CpOucH JEeNO3UT.
C anekc Ne 92505 kpMm  pamkoBus qoroop ot 03.01.2013 r. 6mia oTkpuTa OaHKOBa CMETKA
B JIeBa MPH YCIOBUATA Ha Oe3cpoueH aenosurt ,,mmoc”. C anekc Ne 95578 kpM  pamkoBus
noroBop ot 28.01.2013 r. Owia oTkpuTa OaHKOBA CMETKAa B €BPO IPH YCIOBHATA Ha
npedepenuuanes 6escpouer aeno3ut. C anekc Ne 114539 kpM paMKOBHS JOrOBOp OT
19.08.2013 r. 6mna otkputa 6GaHKOBA CMETKA B JIEBA MPH YCJIOBUITA Ha OE3CPOUECH ACTIO3UT
,IToCc. B 4.5, an.l oT aHekcuTe € MOCoYeH pa3MephT Ha JTUXBEHUTE mporeHTa. ChrilacHO
1.9, an.l or aHekcuTe cymHuTe MO OAHKOBaTa CMETKa CIEABAIO Aa ObAaT 3alIUTEHH OT
donna 3a rapaHTupane Ha Bioropere B Oankute (PI'BB), a cmopen wn9, am3 —
u3mamnianeTo Ha cymute ot ®I'Bb cienBano ma 3anouHe He mo-KbCHO OT 20 pabOTHH JHU
oT fararta Ha perniennero Ha BHB 3a oTHemaHe nuileH3a Ha OaHKarTa.

C Pemenne Ne 73/20.06.2014 r. va YC uwa BHDB, Ha ocHoBanue 4. 115, an. 1, 1. 2 u 3, 1.



116,an.1,am. 2, 1. 2,3,6 u 7, BB Bpb3ka ¢ wi. 103, an. 2, 1. 24 ot 3KU, K. 6una nocraBeHa
MOJI CHCHHMAIICH Haa30p, MOPaJM OMACHOCT OT HEIIATeKOCIOCOOHOCT, 32 CPOK OT TpH
Mecera. CbC ChIIOTO PEIICHUE Ca HA3HAYCHHU KBECTOPH, CIIPSHO € U3ITBbJIHCHUETO Ha BCUYKHU
3aboKeHus Ha K., orpaHndeHa € JEeHHOCTTa M, YICHOBETE HAa YIPABUTEIHUS M HAJ30PHUS
¥ CBBET Ca OTCTPaHEHH OT JUTHKHOCT, U aKIMOHEPUTE, MpUTekaBany mosede or 10 Ha cTo
OT aKIMUTE, Ca JIMIICHU OT IPaBO Ha riac.

C Pemenne Ne 82/30.06.2014 r., ¢ men onNTHMHU3MpPaHE Ha pPa3XxOauTe Ha OaHKaTa IO
MIPUBJICYCHUTE CPEACTBA, HA OcHOBaHuWe wi. 115, an. 1 u, am. 2, 1. 2 m 3 mw win. 116, an. 2, 1. 1,
Bp.uwi. 103, an. 2, 1. 24 or 3KU u 4. 16, 1. 16 ot 3bHB, cunrtano or 01.07.2014 r., YC nHa
BHB Hamamui JMXBEHHTE MPOLICHTH 1O NEMO3UTH Ha [dupma] mo cpenHus uM mazapeH
pa3Mep 3a OaHKOBaTa CHCTEMa IO BHJIOBE, MATYpPHUTET W BaixyTH. CBriacHO MPUIIOKEHHE
KbM PEIICHUETO, JIMXBEHHWAT NPOIEHT 3a OaHkoBata cuctema 0Oe3 K. mo nmemosutw,
JIOTOBOPEHH 3a MoJI3BaHe cien npeaussectue e 2, 59%.

C Pemenne Ne 114/16.09.2014 r. YC na BHB koHcraTupan, ye KbM MOMEHTa MPOIbIDKABAT
Jla ca HaJMIe YCIIOBUSITAa U MPEIIIOCTaBKUTE, JTOBEIH 0 moctaBsHe Ha K. mon creruaneH
HAJ30p, Thi KaTo 0aHKaTa MPOABJDKABaNA Jla U3IHMTBA OCTHDP HEJOCTUT Ha JIMKBUIHOCT 32
BB3CTAaHOBSIBaHE Ha OaHKOBaTa CH NEHHOCT U 3a M3IBJIHEHHE Ha 3aIbKEHHUATA CH KbM
JIETI03aHTUTE U JIPYTH KPEAUTOPH, IMOPAJN KOCTO JICHCTBUETO HA BCUYKH MEPKH, HAJIOXKEHU
¢ Pemrenue No 73/20.06.2014 r. va YC na BHD - 3a nmoctaBsaHe Ha 0aHKATa IO CHELUAIEH
Hax30p, kakto u Te3u mo Pemenne Ne 82/30.06.2014 r. na YC na BHbB - 3a namansBaHe
JMXBEHUTE MPOLIEHTU N0 JeN03UTH, Omito npoaspkerHo a0 20.11.2014 r.

Coc cpmoTo pemenue, Ha ocHoBanue wi. 107, an. 3 ot 3KU, na kBecropute Ha K. 6uio
yka3zaHo Hai-kbcHO 110 20.10.2014 r. na BHecat B BHB msiioctHa orieHka Ha akTuBuTe Ha K.,
a 10 31.10.2014 r. na npeacrasar B BHB otuer 3a kanuranoBaTa ajgekBatHocT Ha K. Ha 0a3a
M3rOTBEHATA ITBJIHA OI[EHKA Ha aKTUBUTE, Clie]l KOeTo Ha 0aza pe3yNTaTHTe OT Ta3H OLICHKA,
na Objie B3€TO OKOHYATEIIHO PEIICHHE OTHOCHO [(hupmal.

C Pemenue Ne 138/06.11.2014 r. Ha ocHoBaHue 4i. 36, an. 2, 1. 2, yin. 103, ai. 1, 1. 1, 4.
103, am. 2, 1. 25 m wn. 151, an. 1, np.1 or 3KU u un. 16, 1. 15 or 3bHb, BHb oTHena
munen3a Ha K., n3nanes ¢ Pemenne va YC va BHB Ne 24/21.01.1994 r. CeriacHO T. 2 U T. 3
OT TOBa pelieHne, Ha ocHoBaHue wi. 9, am. 1 u, an. 6 or 3akoHa 3a OaHKOBaTa
HECHCTOSTEIHOCT, CJIEABANO Ja OBJAT MPEIIPUETH ICUCTBHS 3a IMOJaBaHE HA HMCKAaHE IO
KOMIIETEHTHUS ChJ 32 OTKPUBAHE Ha MPOU3BOJICTBO MO HECHCTOSTEIHOCT, KAKTO U Aa Obje
yBenomeHn OI'Bb.

C Pemenne Ne 61/18.11.2014 r. YmopaButenuusar cbBeT Ha PI'BB onpemenun neser
oOcimyBammy OaHKH 3a W3ILIANIAHE HA TaPAaHTHPAHUTE BJIOrOBE, KAKTO W M3ILIAIIAHETO J1a
3anmoune Ha 04.12.2014 r.

[MIpu Taka ycraHoBeHaTa (akTHUecKa OOCTAHOBKA, CHIHT HAMHUpa OT IpaBHA CTpaHa
CIETHOTO:

Hacrossmmsar cectaB Ha ACCIT HambeimHo crooxpensts motuBure Ha Pemenme Ne 109 or
25.01.2019 r. mo aam. a. Ne 560/2016 r. Ha AIMHHHCTPATHBEH ChJI — BapHa, mo koeto e
OTIPABEHO MPEIOAMIIMAIHO 3allUTBAHE, PECI. € JaJCHO 3aJbJDKUTEIHO ThJIKYBaHE Ha
npaBoto Ha EC B Pemenne na CEC mno nmeno C-571/16 K.. Cnywyaute ca HambjiHO
UJCHTUYHM M WIIIaTa Ce IM030BaB HAa IIOCOYECHOTO pEIICHHE B MHUCMEHA 3alUTa OT
21.02.2022 1.

CpapT HaMupa BB3PAKEHHETO Ha OTBETHHKA 3a HENOMyCTUMOCT Ha HCKa C Orjen
HEM3IbJIHEHUE Ha mporecyanHoro mi3ncksane mo wi. 204, an.l AIIK, Bp. wn 1, an. 1 ot
30/10B 3a npeaBapuTenHa OTMSHA Ha aKTa, 3a HeocHoBaTenHo. Criopen T. 143 u 1. 146 ot



pemenuero Ha CEC mo geno C-571/16 wmakap camoMm 1o cede CH TOBa M3HMCKBaHE Ja HE
OPOTHBOpPEYM Ha MPHUHIMNA Ha e(pEeKTUBHOCT, TaKOBa 3aIbIDKEHHE MOXE Ja 3aTpyIHU
MPEKOMEPHO MOJy4aBaHETO Ha OOe3IeTeHHe 3a BPEOuTe, MPUYMHEHW OT HapylIeHHE Ha
npaBoto Ha Cbl03a, aKO Ha IpaKTHKa HsAMa BB3MOXHOCT 3a TakaBa oTMsHa. KakTo e
nocoueHo B T. 142 ot pemenuero no aeno K. u B 1. 77 ot pemenunero Ha CEC no nenoto
FuS, C-429/09, 6u Owmio B pas3pe3 ¢ NpUHIMIA Ha €()EKTHBHOCT Ja CE H3HUCKBA OT
YBpEIEHUTE JIMIAa BCEKH IBT Ja W3MOJ3BAT BCHUYKH TMPAaBHHU CIOCOOM 3a 3aIUTa, C KOUTO
pas3mnonarar, mpy MOJIOKEHHe, Y€ ToBa Ou OMIIO MPEKOMEPHO TPYAHO WM HE € Pa3yMHO Jia ce
M3HCKBA OT TAX. B KOHKpeTHUs city4al, TO3U CTaHJAPT Ce€ MpeleHsIBa OT HACTOAIIUS ChCTaB
KaTo W3IBJIHEH, T.K. Mpu jaeicTBamoro kbM 2014 1. 3aKOHOAATEICTBO M KOHCTAaHTHATA
cbaeOHarta nmpaktuka Ha BAC, nmara He Ou nmMaia epeKTUBEH CIOco0 3a 3aIluTa.

B Ta3u Bpm3ka cienBa aa ce choOpasH, 4e BCHUKHM Jefia, o0pa3dyBaHHM MO >KaJIOM Ha
Bioxurermu B K. cpemy pemenusta Ha bHb 3a nocrasane Ha K. non crenunanex Haasop, 3a
MpOoAbJDKABAHE CPOKA Ha HAJ30pa M 3a OTHEMaHe Ha JuieH3a Ha K. - mpu ToBa ¢ TUpeKTHO
no3oBaBane Ha J{upektuBa 94/14/EO u TBBpACHME, Y€ ACTIOZUTUTE Ca CTAHAIN HEHAJIMYHU
olle C B3€MaHe Ha PelIeHHeTo 3a nocraBsiHe Ha K. moj cnemnuanen Haa30p - ca OCTaBEHH OT
BAC 6e3 pasriexzaane, o cboOpa)keHHs, 4e Te€3U aKTOBE HE 3acsrar mpaBa U UHTEpecH Ha
BJIOXKHTEIIUTE, a Ch3JaBaT 3aIbJDKEHUS caMo 3a O0ankata - Onpenesnenue Ne 198/08.01.2015
r. mo amm. a. Ne 15546/2014r; Omnpenenenue Ne 4370/21.04.2015 r. mo amam. . Ne
3892/2015; Pemenne Ne 13284/08.12.2015 r. mo agm. a. Ne 11445/15 r. u gp. Taka Ha
MPAKTUKa Ca MPECEYCHH BCHUYKM ONMUTH Ha BJIOKUTEIUTE Ja MPHUBENAT JAcicTBamaTta KbM
MOMEHTa CXeMa 3a rapaHTHpaHe Ha JeNno3uTHTe B choTBercTBUE ¢ JupektuBa 94/19/EO.
be3 pasrnexnane, mopaau JMIicaTa Ha MpaBeH HMHTEpPEC, ca OCTaBEHU M >kajaOuTe Ha
aKIMOHEPUTE CpeIly PEIICHHETO 3a oTHemaHe Ha JmieH3a (Ompenenenue Ha BAC No
3725/02.04.2015 r. o amm. 1. Ne 3438/2015). Ha mpakTrika obade e HsIMaJo KO Jia OCIIOpH
pemenusta Ha BHDB, T.K. Bcuuku ympaBUTENIHU OpraHud Ha OaHKaTa ca OTCTPAaHEHH OIle C
pemenneto ot 20.06.2014 1., a kBecTopuTe ce HazHavyaBat oT bHbB u ce otuuTar npex Hes.
[Tpu Taka ycTaHOBeHaTa ChIeOHA MPAKTHKA 0OOCHOBAHO MOXKE JIa CE TIPUEMe, Y€ € JIUTICBAI
BB3MOXKCH MPOIeCyalieH pell, TP KOWTO B paMKHTE Ha €PEKTHUBEH ChJeOCH KOHTPOJI Ha
akroBere M JeiictBusta Ha BHB, na Obae u3BbplIeHA NpeleHKa 3a ChOTBETCTBUETO Ha
HAI[MOHAJHaTa CXeMa 3a TapaHTUpaHE Ha JEMO3UTUTE C H3HCKBaHUATA Ha JlMpeKTHuBa
94/19/EO.

[Tpu nurcata Ha TakaBa MpoIeCyajHa Bb3MOXKHOCT M CIie/l KaTo Cropel IeHCTBAIlOTO KbM
MOMEHTa 3aKOHOJATEJICTBO AKTHT, C KOMTO C€ OTHEMA JIMIIeH3a Ha 0aHKaTa, € akThT 1o 4. 1
§3, OykBa i) oT [lupexTuBaTa, Ha BJIOXKHTEIUTE HE MOXE J1a C€ TPOTHBOIIOCTABH U3UCKBAHE,
kato ToBa 1o wi. 204, an. 1 ot AIIK - 3a mpenBapuTenHa OTMSHA HA aKTa, T.K. TOBa OM OMIIO
B HapylIeHUE Ha MPUHIUNA Ha e()eKTUBHOCT.

OTHOCHO BB3pa)kK€HUETO Ha OTBeTHHKA, ue¢ bHB He mMoxxe na Obae HaAJIC)KEH OTBETHHK B
MPOU3BOJCTBO IO oOe3merssBaHe Ha Bpeau no pena Ha 30JIOB, cbubT mnpuema, 4e
He3aBucuMmo, ye bBHbB He e agmunucTpaTuBen opran no cmucbia Ha § 1, 1. 1 ot JIP Ha AIIK,
TS € ABbP’KaBEH OpraH, a MPUHLHUITBT 32 OTTOBOPHOCT Ha bPYKABUTE YJICHKH € BaJIMJICH BbHB
BCEKH CJIy4ail, KOraTo IbpkaBa WieHKa Hapymu npaBoTo Ha EC, He3aBUCUMO OT TOBa KOH €
IbPKaBHUST OpPraH, YMETo JelcTBHE Ui Oe3/1elicTBHE € B OCHOBAaTa HA HEU3ITBJIHEHHUETO Ha
3anbmkeHneTo. Jloruuno, [lenTpanHaTa 6aHKa € OpraH chbC CaMOCTOATENICH OIOKET, KOWTO
e 000co0eH U pa3IuyeH KaTo CTPyKTypa oT [IbpkaBara, KOSATO HOCH OTTOBOPHOCT 1O 4.1,
an.l 30/0B. Ilpouecyannara nerutumanuss Ha bHbB mnpoustmua or HopMa Ha
HallMOHATHOTO TpaBo, a UMeHHO oT 4205, am.l AIIK - wmckbT 3a obe3mieTeHue ce



NpeasiBSIBa CpElly HOPUIUYECKOTO JIMIE, NPEACTaBIABAHO OT OpraHa, OT YHWTO
HE3aKOHOCHOOpa3eH akT, JACHCTBHME MM Oe3/eiicTBHE ca NMPUYMHEHU Bpeaute. ToBa € B
CbOTBCTCTBHC C IIpUHIMIIA HA ITPpoHECyaJiIHa aBTOHOMUSA HA AbPIKAaBUTC-UJICHKU U CBO6OI[aTa
UM Ha MpeleHKa J1a ypeasT pena 3a ole3leTsBaHe Ha BpeauTe, NPUUYUHEHU MPU WU I10
MOBOJ M3MMBbJIHEHUEC HAa aIMUHUCTPATHBHA I[eleOCT.

bes cpmuenne BHDB e HatoBapeHa ¢ M3KIIOYMTENIHAa KOMIETEHTHOCT Jla pEryjaupa u
OCBIIECTBSIBA HAJI30p BbPXY JICHHOCTTA HA APYTHTE OAHKW B CTpaHaTa C OIJIe] IMOJAbpKaHe
CTaOMJIHOCTTA Ha OaHKOBAaTa CHCTEMa M 3allMTa MHTEPECUTE Ha BJIOKHUTEIUTE - 4jl. 2, aj. 6
3bHb. BHb € KOMHIeTeHTHUSAT OopraH 3a yNnpakHsABaHE Ha HAJI30p BbpPXY OaHKHUTE IO
cmuchbia Ha wi. 4, §1, 1. 40 ot Pernament (EC) Ne 575/2013 na EBporieiickus mapiaMeHT u
Ha CowBera or 25.06.2013 r., a BB37OKeHuTe M B wi. 13 u un. 36 3KU npaBomomus na
n3aaBa U OTHEMA JIMIICH3U Ha 6aHKI/I, Ca €CTCCTBCHO NPOADB/LDKCHHUEC HA HAA30pHATa I[CﬁHOCT
BbpXy TsX. [Ipu Tazu cost geriHocT BHDB ochliecTBsBa BIacTHUYECKH MPAaBOMOIIHUS, T.K.
pasrosnara ¢ pelaBally, PEryJIUpamyd U CAHKIMOHUpAIIU (QYHKIIMU CIPSAMO OaHKHUTE, a
OTHOHICHHATA 110 ITOBOJ HAA30pa C HAaCTHOIIPABHHUTEC Cy66KTI/I, KJIMECHTHU Ha TE3HU GaHKI/I, HE Ca
PaBHOIOCTABCHU - B TO3U cMUCHI ca Onpenenenue Ne 18/07.04.2017 r. o maeno Ne 15/2017
r. Ha cMeceH nerwieHeH cheTaB Ha BKC u BAC n Omnpenenenne Ne 23 or 19.05.2021 r. mo
rp. 1. Ne 39/2017 r., 5 uin. ¢c-8 na BKC u BAC.

Bb3 ocHOBa Ha M3NOXEHOTO CbAbT Npuema, 4ye bHBE e HaanexeH OTBETHUK NO UCKa
C npaBHO ocHoBaHue u4n.2s, an.l, 1.1 3000B, pecn. ye BHB e opraH®T,
ynpaensiBan HauuMoHanHata cxema 3a rapaHTupaHe Ha [enosutute wnu
OCbLUeCTBsIBaL, HaA30p BbPXY Hes, KOMNETEHTEH Aa YCTAaHOBM HEHanMyHOCTTa Ha
aenosntnte cbobpasHo un.l, 1.3, nogtoyka i or OupektmBa 94/19/EO (1.95 ot
Pewenne Ha CEC no geno C-501/18 BT cpewy BHB). To3n mn3ssog cnegsa ot
npasomoLuunaTa Ha BHB no 4n.36 ot 3K n Hag3opHUTE N NnpaBoMoOLMS, YpeaeH! B
masa E. Ha 3KWM - Bbbnrapckata HapogHa 6aHka ynpaxHsBa Hag30p BbpXY
AenHocTTa Ha GaHkute (4n.79, an.l 3KW). lNpaBoto Ha Cwbio3a He ponycka
HauuoHanHa npaBHa ypenba, koATO 06BBbP3Ba NPaABOTO Ha YacTHOMPaBHUTE
cybekTn Ha obe3LLeTeHne ¢ JONBHUTENHO YCIIOBME KaTo TOBa Mo YneH 79, anvHes
8 or 3akoHa 3a KpeguTHUTE WHCTUTYUMUKW, KOeTOo u3nm3a u3BbH obxBata Ha
YCIIOBMETO 3a AOCTaTb4yHO CbLLUECTBEHO HapylleHue Ha npaBoTo Ha Cbio3a u e
CBbP3aHO C YMULUMEHUA XapakTep Ha BbBMNPOCHOTO nosefeHue (B TO3UM CMUCHI
peweHne oT 4 oktomBpu 2018 r., K., C-571/16, T. 126—128 n 1.121 oT PelweHne
oT 25 mapTt 2021 r. no geno C-501/18). No cunara Ha 4n.87, an.2, 1.2, Bp. an. oT
3K (pemakums OB, 6p. 27 ot 2014 r.) BbB Bpb3Kka C OCbLUECTBABaAHE Ha
Haa3opHUTe cu npasomowms BHB cn cbTpyaHUYN CBC CHLOTBETHUTE KOMMETEHTHU
OpraHu Ha ObpXXaBUTe YNEHKU, C KOUTO OBMeHsa MHopmauns U OOKYMEHTU, BKII.
OTHOCHO rapaHTupaHe Ha 4enosuTuTe.

HansopHute npaBomouwms Ha BHB no oTHoweHwe Ha HauuoHanHata cxema 3a
rapaHTupaHe Ha genosutute (PrBB) cnegBaT nNpsako M OT 3akoHa 3a rapaHTupaHe
Ha Bnorosete B 6aHkute oT 1998 r. (OTM., HO B cuna KbM MNPOLLECHUSA nepuon) —
yn.2, an.7 (B cuna ot 12.06.2009 r.) ®oHOBLT M3BbLPLUBA PEryndpHO TECTOBE Ha
cucTemara 3a rapaHTupaHe Ha BrioroBeTe, KakTo M B Criydyan Ha yBegoMsiBaHe om
cmpaHa Ha BHb 3a npobnem B 6aHka, Konto 61 Morbn Aa goBeae A0 3a4encTBaHe
Ha cucTemara 3a rapaHTupaHe Ha Brioroesete), 4n.12, an.2 (nogynpasBuTensrT,
pbkoBoAeL ynpasneHue "b. Hag3op" Ha bbnrapckaTta HapogHa 6aHka, nsnckea ot
TbProBckuTe BaHKM BCUYKM OOKYMEHTU, KOUTO ca Heobxogummu 3a hopMmupaHe Ha



06eKTMBHa NpeLeHKa OTHOCHO CbLLEeCTBYBAHETO M CbCTOSIHUETO Ha B3eMaHusTa no
rapaHTupaHu Bnorose), 4n.12, an.3 (nogynpasutensaT, pbkosBogely ynpasneHue "b.
Haasop" Ha BHB, n3BbpliBa ueneBn NpoBepkn Ha BaHkM U npeacTaBa Ha ¢oHaa
pesyntatute oT Tax), 4n.1l9 (B cnyyanm, 4e GaHka B CpoOK 3 Meceua He nnartu
M3nCKyema BHOCKa WM OABbMKMMU nuxBu no yn. 15, an. 3 vwnm 4n. 16, an. 6,
ynpaBUTENHUAT CbBET Ha poHaa yeBegomsaea bHB 3a npegnpnemaHe Ha mepku no
3KW).

Bb3 ocHOBa Ha M3I0KEHOTO CbAbT Npuema, Ye bHBE e HagnexeH oTBETHUK crnopes
HaLMOHAaNHOTO NPaBo, YNATO OTFOBOPHOCT MOXe Aa 6bae aHraxupaHa 3a Bpeau ot
AOCTaTb4yHO CbLUECTBEHO HapyweHue Ha npaBoTo Ha EC. 3agbnxeHneto 3a
nonpaBsHETO Ha BpeauTe CbLeCTByBa BbB BCUYKM XMMOTE3U HA HapyllaBaHe Ha
npaBoTo Ha Cblo3a OT AbpXaBa YrieHKa, Npu ToOBa HE3aBUCMMO KON e nyonnyHuaT
OpraH, M3BbpLUUI HapyLEeHUEeTO, U KON e NyOnMYHUAT OpraH, KOMTO CbrnacHo
NpaBOTO Ha CbOTBETHATa AbpXXaBa Mo NPUHLMIM HOCKM OTFOBOPHOCT 3a NornpaBsHETO
Ha BpeauTe (PeweHune ot 25 HoemBpu 2010 r., no geno C-429/09, T. 46).

B Tasnm Bpb3ka CEC e npuen cblo, 4Ye M3UCKBaHWUSATA 3a nMpunaraHe Ha
OTrOBOPHOCTTA Ha AbpXaBaTa 3a Bpeau, NMPUYMHEHM Ha YacTHOMpPaBHU CyBeKTu
BCreAcTBME HapyLlleHne Ha OBLLHOCTHOTO NpaBo, He Tpsabea nNpu nunca Ha ocobeH
[O0BOA Oa ce pasnuyasaT OT Te3n, KOUTO ypexaaTr oTroBopHocTTa Ha O6uwHocTTa
npM cpaBHMMM obBcTosTENncTBa. BCbWHOCT 3awuMrata Ha npaeaTa, KouTo
YyacTHoMpaBHUTE CYOeKTM m3BnmMyaT OT OOLWHOCTHOTO MNpaBO, HE MOXe Ada ce
M3MEHS1 B 3aBMCUMOCT OT HauuoHanHata unu obLHOCTHaTa CbLIHOCT Ha opraHa,
KonTo e NnpuumnHun Bpeparta (Pewenune ot 4 tonm 2000 r. no geno C-352/98, 1. 41).
Ot papeHoTo ThikyBaHe ¢ PeweHune ot 26 aHyapu 2010 r. no geno C-118/08, T. 35
n 1. 36, MOXe ga ce o6oCHOBE M3BO[, Y€ NCKOBETE 3a Bb3Me3asiBaHe Ha BpeauTe
OT HapyweHus Ha npaBoto Ha EC wn wmuckosete no 3000B, umaT uaeHTUYeEH
npegMeT, a UMeHHO obesleTsaBaHe Ha BpeaaTta, NpeTbpnsaHa oT yBpeaeHOTOo nuue
nopaaw oencteme unu 6es3gencTene Ha gbpxaeaTta.

C ornen n3noXxeHOTO, NPOLECHUAT UCK € AONYCTUM W cnefBa fa ce pasrnega no
pega Ha 30[00OB, HO npu cnasBaHe Ha CTaHOapTUTE 3a aHraxupaHe Ha
M3BbHOOrOBOpHATa OTrOBOPHOCT Ha [AbpXaBaTa 3a HapylwaBaHe npaBOTO Ha
EBponeickusa cbio3, u3segeHu ot npaktukata Ha CEC. MaTtepuanHonpaBHUAT criop
MeXay CTpaHUTe € OTHOCHO Heu3nbIiHeHWe Ha 4vn.l, 1.3, nogTtodka i n 4n.10, nap.1
oT AupektmnBa 94/19/EQ, 3a peluaBaHeToO Ha KOMTO CbAbT HamMMpa CNeaHoTo:

OT nbpBO U BTOPO CcbobpaxeHue oT [dupektmBa 94/19/EQO ctaBa €AcHO, 4e C
BbBEXJAHETO Ha CXeMu 3a rapaHTMpaHe Ha OGaHKoBUTE Aeno3vTM BbB BCUYKM
AbPXaBU YNEHKN U C XapMOHU3NPAHETO Ha NPUNOXMMUTE rapaHunmn 3a MMHUMarnHa
cyma, [dupektnBata umMa 3a Uen XapMOHWYHOTO pas3BUTME Ha AEeNHOCTUTE Ha
KpeauTHUTEe WMHCTUTYuMM B uUenua Cblo3 4ype3 npemMaxBaHEeTO Ha BCUYKU
OorpaHnyYeHns BbPXy NpaBOTO Ha yCTaHOBsIBaHe U cBoboaaTa Ha npefocTaBsiHe Ha
YCNnyru, Kato CbLUEeBPEMEHHO Ce NoBMLLaBa cTabunHocTTa Ha 6aHkoBaTa cuctema m
3aluTaTa Ha BrnoxuTenure.

3a Tasnm uen uneH 3 ot AdupektmBa 94/19/EO npegBuxkaa, Ye BCsKa ObpKaBa
YfeHka ocurypsiBa B pamMKuUTe Ha HenHaTa TepuTopus ga 6baar BbBeLeHu edHa
UM NoBeYye CXemMu 3a rapaHtmpaHe Ha geno3umtn. CburnacHo uneH 7, naparpad 1 um
la oT cbllaTa OMPEKTMBA ObpXKaBUTE YNEHKU OCUrypsiBaT rapaHTUpaHUAT pasmep
Ha CbBKYNHWUTE 0eno3nTu Ha BCekn Brnoxuten ga 6vae yctaHoseH Ha 100 000 E., B




cnyvam 4Ye 0eno3uTUTe Ca HEHaNUYHMW.

"HeHanuyeH geno3unt” no cmucbna Ha yn. 1, §3 ot [IupektuBaTta € 4eno3nT, KOUTo
€ OABbJ/DKMM U NfiaTuM, HO He e OGun nnarteH oT KpeauTHa WHCTUTYUMUS, CbriacHo
NnpaBHUTE M LOrOBOPHM YCHOBUA, MPUMAOXKMMM KbM HEro, KOorato: i) CbOTBETHUTE
KOMMNETEHTHU OpraHn ca yCTaHOBUIN, Ye MO TAXHO BMXK4aHe cboTBeTHaTa KpeguTtHa
WHCTUTYUMSA wm3rnexga HecnocobHa 3a MOMEHTa, MO MPUYMHKU, KOMTO ca Mpsiko
CBbp3aHN C HEeMHOTO (OMHAHCOBO CbLCTOsSIHME, Oa W3NnaTtu Oeno3vta U 4e He
cblyecTByBa 6rM3ka nepcnekTuea T8 Aa 6bae B CbCTOAHUE Aa ro Hanpasu.
Oupektnea 94/19/EO, u3meHeHa c¢ [wupektuBa 2009/14/EO, Ha EBponenckus
napnameHt n Ha CbBeTa OTHOCHO CXeMuUTe 3a rapaHTupaHe Ha Oeno3uTtu no
OTHOLLEHWE Ha rapaHTUpaHus pasmep M Cpoka Ha mannawaHe, € TpaHCNOHMpaHa B
ObNrapckoTo 3akoHOAATencTBO 4pe3 3akoHa 3a rapaHTMpaHe Ha BNOroBeTe B
GaHkute M 3akoHa 3a KpeauTHUTE WHCTUTYUMWU. WM3MeHeHuaTa, BbBeOEHM C
Oupektnea 2009/14/EO, ca TpaHCNOHMpaHU cBoeBpemMeHHO npe3 2009 r. ¢
N3MEHeHusiITa Ha MnocodyeHuTe AOBa 3akoHa - [B, 6p. 44/2009 r., B cuna ot
12.06.2009 r. C nsmeHeHuata Ha 3Bb ot 2010 . - 1B, 6p. 101/2010 r., B cuna ot
31.12.2010 r., e BbBeAeH HOBUAT rapaHTupaH pasmep oTr 100 000 eBpoO Ha
AEeno3nTuTe, CbrflacHO N3MEHeHUATa Ha un. 7 ot Aupektmnea 94/19/E0.

Mpn nbpBOHa4YanHOTO BbBEXAaHe Ha pasnopepbata Ha un. 1, §3, 6ykea i) ot
HOupektnea 94/19/EO, B HauMOHanNHOTO 3aKOHOAATENCTBO € BbL3NpUeT noaxon,
cnopen KOWTO M3WCKBAHETO CbOTBETHATa KpeauTHa MHCTUTYuus ga "varnexga
HecrnocobHa 3a MOMEHTa, MO MPUYUHM, KOUTO ca NPSIKO CBbP3aHM C HEWHOTO
(PUHAHCOBO CBLCTOAHME, fa wu3nnatu [eno3vta M 4Ye He cbliecTByBa 6nu3ka
nepcrnektmea 19 Aa Obae B CbCTOSAHME Aa ro HanpaBu' € paBHO3HAYHO Ha
yCTaHOBSAABAHE HENNaTEX0CNOCOOHOCTTAa Ha NHCTUTYLUATA.

CovrnacHo un. 36, an. 2 ot 3KM B pepakumata go uameHeHueto c¢ [B, 6p.
62/14.08.2015 r., HennaTtexxocnocobHOCT € Hanuue npu ABe XxunoTtesn: 1/KkoraTto
GaHkaTa He u3nNbNHABa NoBe4ye OT 7 paboOTHM OHM CBOE U3UCKYEMO MNapU4YHO
3aabIIKEeHne, ako TOBa e NPsSiko CBbP3aHO C PUHAHCOBOTO CHCTOAHME Ha BaHKkaTa n
rno npeuyeHka Ha bHb He MmoXxe fa ce OYakBa u3nnailaHe Ha U3UCKyeMuTe napuyHu
3a4bIKEeHNa B NpPUMEMIMB nepuon OT BpeMe unu 2/CobCTBEHUAT KanuTan Ha
BGaHkaTa e oTpuuaTtenHa BenuyunHa.

N3unckyemumnat ot un. 1, §3, nogrouka i) ot dupektuea 94/19/EO cpok oT 5 paboTHM
OHW, B KOWTO KOMMETEHTHUTE OpraHu crnegBa Aa W3BbpLIaT MNpeueHkara Ha
MHAHCOBOTO CbCTOSAHNE N CNOCOOHOCTTa Ha GaHKkaTa ga u3nnaila rapaHTupaHuTe
Aeno3uTtn e BbBedeH B yn. 36, an. 3 ot 3KW - kato nauckeaHe, B CpOK OT 5 paboTHu
[HW OT YCTaHOBSAABAHETO Ha HennartexocrnocobHocTTa Ha GaHka, BHB ga oTHeme
nnLUEeH3a u.

CpokbT no un. 10, §1 ot Oupektusa 94/19/EO, B KOUTO CXeMUTe 3a rapaHTMpaHe
Ha Oeno3uTu cnedpa Aa 6baaTt B CbCTOAAHME Aa u3nnawat HaafeXxHo AoKasaHuTe
NpeTeHunn Ha BNOXUTENWUTE, MO OTHOWEHME Ha HeHanndHuTe genosutn - 20
paboTHM OHM OT pJaTtata, Ha KOATO KOMMETEHTHUTE oOpraHu wun3sbpLuBaT
ycTaHoBSABaHeTO no yn. 1, §3, noatoyka i) ot Aupektnea 94/19/EO, e BbBed€EH B
un. 23, an. 5 ot 3IBb /B pegakumsaTa oo nameHeHmeto ¢ [1B, 6p. 62/14.08.2015r./ n
Teye OT gaTata Ha peweHuero Ha BHB 3a oTHemaHe Ha nuueH3a 3a 6GaHkoBa
AENHOCT Ha TbproBcka baHka.

Taka Bb3npuetunsat B 3Bb n 3KW nogxop - cpokoseTte no yn. 1, §3, 6yksa i) n un.



10, §1 ot [OupektmBa 94/19/EO pa TekaT OT MOMeHTa, B konto BHBE B3eme
pelweHne 3a OTHEeMaHe JfuueH3a Ha KpeauTHa  MHCTUTyumMss  nopagu
HennaTeXxXocnocobHOCT, He e AOoMNyCTUMa CxXema 3a rapaHTMpaHe Ha Oeno3uTuTe,
KOUTO ca CTaHanu HeHanu4yHu, T.K. [lupekTnBaTta u3mMckBa CXemuTe 3a rapaHTupaHe
Ha Oeno3nTu ga 6baaT B CbCTOSHME Aa u3nnawaT AoKasaHuTe NpeTeHuMM Ha
BNOXUTENUTE, NO OTHOLUEHME Ha HeHanW4yHu AOeno3uTn, He3aBMCUMO Janu ca
Hanuue ycnoBmatTa No HauMOHANHOTO 3aKOHOA4ATENCTBO 3a OTHEMAaHe Ha NuueH3a
Ha KpeauTHa MHCTUTYLUSI.

Kakto e nocounn CEC B 1. 49, 7. 50 n 1. 51 ot peweHneto no geno C-571/16, ot
TekcTa Ha 4n. 1, Touka 3, noatoyka i), nbpBa anuHes oT [Aupektusa 94/19 n3pmuyHo
cnegBa, 4Ye HeobxoguMMo M OOCTaTbYHO YCroBMe, 3a fJa Cce YCTaHOBMU
HEeHanMyHocTTa Ha Aeno3nT, KOWTO € Ab/MKMM W nnatuM, € No BuxaaHe Ha
KOMMNETEHTHUSA OpraH AafeHa KpeguTHa WMHCTUTYuMa Oa muarnexaa HecnocobHa 3a
MOMEHTA, MO MNPUYUHM, KOUTO Cca MNPSAKO CBBbP3aHW C HEWHOTO (PUHAHCOBO
CbCTOsIHME, Aa U3nnaTtun genosnta u aa He cbllecTByBa 6nu3ka nepcnekTuBa Ta ga
Obae B CbCTOsiHME Aa ro Hanpasu. OcBeH ToBa YneH 1, Toyka 3, noaToYka i), BTopa
anvHes YTOYHSBA, Ye NOCOYEHUTE KOMMETEHTHN OpraHu TpabBa Aa yCTaHOBAT ToOBa
"KOMNKOTO € Bb3MOXHO MO-CKOPO" 1 "He MO-KbCHO OT MeT paboTHM OHWM cnepf KaTo ca
ce yBepunu 3a NpbB MNbT, Ye CbOTBETHaTa KpeauTHa MHCTUTYUMA He e msnnatuna
AENO3NTU, KOUTO ca ObIknmu 1 mauckyemun". OT Te3m pasnopendbu cneagea, ye
YCTaHOBSIBAHETO Ha HEHann4yHocTTa Ha Aeno3nTUTe He MOoXe [fa 3aBucu OoT
HennaTeXxxocnocobHOCTTa Ha KpeguTHata WHCTUTYUMS UM OT OTHEMaHeTo Ha
HenHMs nuueH3. B maeHTnyeH cmucobn e 1.70 ot PeweHne Ha CEC ot 25 mapTt
2021 r. no geno C-501/18 BT cpewy BHB.

Kakto noco4yBa reHepanHuaTt agsokat K. B 7. 51 - T. 53 OT 3aknto4eHMeTo no gesno
C-571/16, npeactaBeHo Ha 7 toHu 2018 r., 3a aa ce nsberHe BepuxHUa edekT Ha
MacoBO M3TErnsgHe Ha Aeno3uTun, BAOXUTENUTE crieBa ga umaTt CUrypHocTTa, 4ye B
cnydam Ha BEpOSTHO ObNroTpamHa HennaTteXocnoCoBHOCT Ha KpeauTHUTE UM
WHCTUTYLUN TEXHUTE AENO3nUTK We ObaaT Bb3CTAaHOBEHWN B rapaHTMpaHus pasmep B
Han-KpaTbK W NpeaBuauMM  CPOK, He3asucuMo OT YCTaHOBSIBAHETO Ha
HEennaTeXxocnocobHOCTTa Ha KpeauTHata WHCTUTYUMA U OTHEMAHETO Ha HEWHUs
nuueHs. EBeHTyanHn 3abaBsHUA B pe3ynTtaTt Ha Hag30pHM MEPKM CbLo He BuBa Aa
BOOAT OO0 paskonebaBaHe [OOBepveTo Ha  Brioxutenute B 6bp30TOo
Bb3cTaHoBsiBaHe. OT OOACHUTENHMA MEMOpPaHAYM KbM MPEAsIOKEHNETO Ha
Komucusata 3a gmpektmBa € BMOHO, Y€ onpeaeneHneTo 3a HeHanuydeH Oenosut
Cb3HaTerHoO He e 00BBbP3aHO C PUCKOBETE Ha MPOM3BOACTBATA NO O34paBsiBaHe U
nukengaumns, oceeH Toea ot CbhobpaxeHne 12 ot [Oupektnea 2009/14 cnensa, ye
CblleCcTByBa Bb3MOXHOCT Bb3CTaHOBABAHETO Ha Aeno3nTU 4pe3 cxemarta 3a
rapaHTupaHe a ce U3BbpLUBa YCNOPeaHO C MEepKM 3a NPeCcTPYKTypupaHe.

OTHOCHO cpoka, B KOMTO TpsibBa Oa Cce YCTaHOBW, Y€ OENO3UTUTE Ca HEHANU4YHW,
kakto e nocoydmn CEC B 1. 60 peweHnetro no geno C-571/16, To3n cpok e
nmnepaTtMBeH W OCTaHanuTe pasnopenbw Ha [gupekTMBata He npeaswkaar
Bb3MOXHOCT 3a HEroBoTo AeporupaHe. OT gpyra cTpaHa CbrfnacHo T. 66 OT CbLLOTO
peleHne, yabxXaBaHETO Ha CpoKa 3a M3nnawjaHe Ha Leno3nTUTe € Bb3MOXHO
€OWHCTBEHO Mpu M3KMUYUTENHN obCToATENcTBa U He MOXe Aa HagBuwasa 10
paboTHW OHW.

Taka, B 7. 69 oT peweHuneto no geno C-571/16 CEC e npuen, ye uneH 1, §3 n uneH



10, §1 ot OupektuBa 94/19 TpsibBa Aa ce TbIIKyBaT B CMUCHII, Y€ He Jonyckar, oT
e[jHa CTpaHa HauWoHarHO 3aKOHOOAaTernCTBO, CbINacHO KOETO YCTaHOBABAHETO Ha
HEeHanM4YHOCTTa Ha 4eno3nTUTE 3aBMCKU OT HENaTeXoCnocobHOCTTa Ha KpeguTHaTa
WHCTUTYUUA WU OT OTHEMAHETO Ha HenHus GaHKOB NuUEeH3, U OT Apyra CTpaHa,
OTKNOHsIBaHe OT NpeaBuaeHuTe oT Te3u pasnopenbn CpokoBe 3a yCTaHOBSIBAaHE Ha
HEeHanMyHoCTTa W 3a Wu3nnawaHe Ha [[eno3uTuTe no cbobpaxeHue, 4ye e
HeobXxoaAuMOo KpeauTHaTa MHCTUTYLMS Aa Obae nocTaBeHa nog cneuuaneH Hag3op.
OcBeH TOBa, KakTto € nocoymn CEC B 1. 78 n B T. 87 ot peweHuneto K., uneH 1,
Toyka 3, noatoyka i) oT OupektnBa 94/19 Tpabea Aa ce TbIiKyBa B CMUCHII, Ye
HeHanu4yHocTTa Ha Oeno3uTuTe Mo CMUCHhIa Ha Tasu pasnopenba TpsibBa ga ce
YyCTaHOBM C WU3pUYEH aKT Ha KOMMETEHTHUA HauuoHaneH opraH, KaTo
npegBapuTerNHOTO npeasaBsiBaHe OT TUTynsipa Ha BaHKoB 4eno3uT 4O CbOoTBeTHaTa
KpeauTHa MHCTUTYLMA Ha UCKaHe 3a nraiiaHe, KOeTo He € U3MbIHEeHOo, He MOXe Aa
6bae ycnosue 3a ycTaHOBSABAHE Ha HEHaNMYHOCTTa Ha TO3M AEeno3uT No cMUCba
Ha Ta3u pasnopenba.

OT u3noxeHOTO criedBa, Ye 3a Ada Cce 3aencTBa cxemara 3a rapaHTupaHe Ha
penosntute, Oupektuea 94/19/EO npeaBwxkga npouegypa camo oT Tpu cTbnku: 1/
KOMMNETEHTHUAT OpraH ce yBepsiBa, Ye Aeno3uT, KOUTO € AbIMKUM U NnaTum, He e
6un n3nnateH oT KpeauTHa UHCTUTYUMS; 2/ B paMKkuTe Ha net paboTHU AHW crneq
TOBa 3aKryYeHne, KOMNETEHTHMAT opraH TpsabBa Aa onpedenu ganu cboTBETHaTa
KpeauTHa MHCTUTYUMSA u3rnexaga HecnocobHa 3a MOMEHTa, NO NPUYUHU, KOUTO ca
NPSIKO CBbP3aHU C HEMHOTO (PMHAHCOBO CLCTOSIHWE, Aa u3nnaTu 4eno3uTu, KOUTO
ca ObSDKMMKU 1 NNaTUMKU U Ye He CcblyecTByBa Onmn3ka nepcrektmea T8 Aa 6bae B
CbCTOsIHME [a ro Hanpasw; 3/ cxemaTa 3a rapaHTupaHe Ha geno3uTtu Tpsbsa fa e B
CbCTOSIHME [da M3NnaTtu HaanexHo [OKa3aHUTe B3eMaHWs Ha BroXUTenute B
pamknTe Ha 20 pabOoOTHM OHW, cred Kato KOMMNETEHTHUST opraH e B3en CBOETO
pelueHue.

HeocHoBaTenHo oTBeTHaTa cTpaHa Bb3passiBa, Ye bHb He e komneTeHTeH opraH
no cmucbna Ha 4n. 1, 1. 3, noaroyka i) ot Qupektnea 94/19. OT pasnopendburte Ha
yn. 36, an. 3 ot 3KN n un. 23, an. 5 ot 3'Bb HeaBycmucneHo cnenea, 4e MMEHHO
BHE e "KoMneTeHTHUAT opraH”, KOUTO YyCTaHOBABA HEHANMYHOCTTa Ha OEeNO3UTUTE,
HO HauMOHaANHOTO 3akoHOoAAaTericTBO O6BbpP3Ba MOMEHTA, B KOMTO Ce 3adenctBa
cxemarta 3a rapaHTupaHe Ha [Oeno3uTuTe, KOUTO Ca CTaHanu HeHanuyHu, C
OTHEMaHe Ha InuvueH3a Ha KpeguTHara uWHCTUTYums. ToecT, npuema ce, 4e
M3NCKBAHETO CbOTBETHaTa KpeauTHa WMHCTUTYUMs na “usrnexpa HecnocobHa 3a
MOMEHTa, MO MPUYUHK, KOUTO Ca TMpPSAKO CBBbP3aHNU C HEWHOTO (OUMHAHCOBO
CbCTOsIHME, a n3nnaTtn genosuta 1, Ye He cblLecTByBa Gnn3ka nepcrnekTuea Ta ga
6boe B CbCTOAHME [da [0 HanpaBu” € paBHO3HAYHO Ha YyCTaHOBeEHAa
HennaTeXxocnoCoOHOCT Ha WHCTUTYUMATa, a W3UCKBAHUAT OT AupektnBata 5
AHEBEH CPOK 3a npeueHKka Ha HEMHOTO (PMHAHCOBO CbCTOSIHME U CNOCOBHOCTTa Ha
GaHkaTa ga msnnawa rapaHTMpaHuTe Oeno3vTu, € BbBEeAEeHO KaTo U3NCKBaHe B
CPOK OT 5 AHM OT YyCTaHOBSIBAHETO Ha HennaTexocnocobHocTTa Ha 6GaHka KaTo
ocHoBaHue 3a bHB pga otHeme nuueH3a u. T.e. akTbT no un. 1, §3, 6ykea i) oT
Oupektnea 94/19/EO e aKkTbT, C KOUTO Ce OTHeMa JfuUeH3a Ha KpeauTHaTa
WHCTUTYUMA. B TO3M cMnChbN e 1 cTaHoBMLWE HAa MUHUCTbPA Ha (PMHaHCUTE N Ha
ynpasutens Ha BHB ot 11 asryct 2014 r. oTHOCHO NUCMO Ha EBponerickaTta
KOoMMCUA BBbB Bpb3ka C npeanpuetute pgeuctena ot bHB cnpamo K. A wu



Tbproecka 6aHka [pupmal, nybnmMyHO SOCTBMHO Ha canTa Ha MuHUCTEpPCTBO Ha
duHaHcute - www.minfin.bg/document/14856.

B nogkpena Ha ToBa TbifKyBaHe ca [loknag Ha Komucuata no 6ioaxeT n ouHaHCH
Nno NpoekTa Ha 3akoHa 3a U3MEHEHME N AoNbJIHEHNE Ha 3aKoHa 3a rapaHTMpaHe Ha
Bnoroeete B 6aHkuTe (N2 854-01-165/20.12.2008 r. n Ne 902-01-28/22.04.20009 r.,
40-to HC) n MoTuBuTe KbM NpoekTa Ha 3akoHa 3a U3MEHEHWEe N OOMbfIHEHME Ha
3MBE (Ne 902-01-28/22.04.2009 r., 40-to HC), BMOHO OT KOWUTO LenTa Ha
3aKOHOMpOEeKTa € Aa ce BbBeaaTr B ObMrapckoTo 3aKOHOAATENCTBO M3UCKBAHMATA
Ha npuetata Ha 11 mapt 2009 r. Oupektnea 2009/14/EO Ha EBponenickus
napnamMmeHT n Ha CbBeTa 3a usMeHeHne Ha dupektnea 94/19/EO OTHOCHO cxemute
3a rapaHTupaHe Ha 4eno3uTn Mo OTHOLIEHME Ha rapaHTUpaHna pasmep 1 cpoka Ha
nsnnawaHe. Taka "...B CbOTBETCTBME C YCTAHOBEHUTE OT AMpeKTMBaTa oOLun
cpokoBe B EBponencknsa cblo3 ce npeanara CpokbT 3a B3eMaHe Ha pelleHue, ye
GaHkaTa He MOXe [a m3nnawia 4eno3uTtu B criiydante no un. 36, an. 1, 7.1 n 2 ot
3aKkoHa 3a KpeauTHUTE MHCTUTYUMK, Aa 6bae HamaneH ot 14 gHu....Ha 5 paboTHM
OHN".

B KoHkpeTHua cnydan, noctaHoBsiBavkum PeweHne Ne 73/20.06.2014 r. 3a
noctaeaHe Ha K. nog cneuwaneH Haasop, BbHB Ha npaktnka e HanpasBuna
obGeKTMBHAaTa KOHCTaTaums 3a HEHanMYyHOCT Ha 4EeN03MTMUTE MO CMUCHIA Ha YneH 1,
naparpacp 3, 6ykBa i) ot [OupektuBa 94/19/EO, kaTo npeycTaHOBABAHETO Ha
Aoctbna [0 Oeno3nTuTe € Mo MNPUYMHU, NPSIKO CBbp3aHWM C  (OUHAHCOBOTO
nonoxeHue Ha K..

ToBa e Taka He3aBMCMMO OT NPUETOTO B T.78 OT pewieHneTo no genoto K., Tbi Kato
ce kacae 3a 6e3gencTtBMe Ha KOMMETEHTHUS HAA30pPEeH OpraH — HEeU3MbiIHEHME Ha
MMMEePaTUBHOTO 3adblIKEeHME 3a u3gaBaHe Ha U3PUYEH akT B Cpoka Mo uneH 1,
naparpacd 3, 6ykea i) ot Oupektnea 94/19/EO, kosaTo pasnopeaba mma OUPEKTEH
eqekT.

OTHOCHO YyCrOBMETO AENO3UTHLT Aa € "Ab/MKMM U NnaTtuMm, HO Aa He e bun nnateH
OT KpeauTHaTa MHCTUTYUMst" cnegsa Aa ce cbobpasn, 4Ye chnopen Aoknaga Ha
KBecTopuTe 3a cbcTtosHMeTo Ha BHB (nybnukysaH Ha canta Ha BHB) ¢ nucmo Ne
77778/20.06.2014 r. npeactasutenute Ha K. ca ysegomunu BHB, ye 6aHkaTta e
npeyctaHoBuna nnawaHnata u BCcUYKM OaHkoBM onepauuun. Npu 3anoyBaHe Ha
AencTemdaTa no crneynaneH Hag3op, KBeCTopuTe ca Crpesnin cHeToBogHaTa cuctema
Ha baHkaTa, cnpenu ca nnargopmara 3a obMeH Ha S., KakTO 1 onepauumTe 4pes
€neKkTpoHHO BGaHkMpaHe u ycrnyraTta "MHTEepHET B6aHKMpaHe", n ca aHynMpanu BCUYKK
n3ganeHn NpPeBOAHW HapexdaHus CbC 3arnovHata M HegoBbpueHa obpaboTka,
KaTo CyMUTe Ha NpeBOAUTe, M 3annaTeHuTe TakCWu, ca BbpHaTU NO CMETKUTE Ha
knneHtute. ToecT, owe Ha 20.06.2014 r. K. He caMO He € u3nbfHuUNIa Be4e
nogafeHn 3asiBKM 3a nnawjaHe, HO M 3apagu cnpsiHata CYeToBOAHa cuctema
BCUYKN BIOXUTENM Ca OUNM NULIEHN OT Bb3MOXHOCTTa M306L0 ga NpaBAT 3asBKU
3a u3nnawaHe Ha Oeno3uTUTe CU U He ca MManum LOCTbN 4O TAX MOYTWU LWeCT
mMeceva.

MN3BoabT, Yye nnawaHuaTa ca crnpeHu 3apagun (puHaHCOBOTO MNonoxeHue Ha K.,
crnegBa OT peweHneTo 3a noctaBsiHe Ha K. nog cneumaneH Hag3op, KOETo ce
OCHOBaBa Ha un. 115, an. 1 nun. 115, an. 2, Toukn 2 n 3 ot 3KW, cbrnacHo KouTo
"NMKBUOHUTE aKTMBM Ha BaHkaTa no npeueHka Ha BHB Hama ga 6baaT 4OCTaTbyHM,
3a ga Moxe 6aHkaTa [a M3NblHsABaA 3aab/DKEeHMsiITa CUM B AEHA Ha TsaxHaTa
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N3UCKYEeMOCT, Unn BaHkaTa He € U3MNbMHUMIa B CPOK e4HO U NoBeYye U3UCKYyeMU
3aQbJ/IKEHUS KbM CBOUTE KpeauTopu”, KakTo u OT obcTtosTenctBoto, 4Ye K. e
noctaBeHa Mo cneuwaneH Hag3op C MbMAHO MNpeycTaHOBsIBaHE Ha nnawjaHuaTa,
BbMPEKN Ye HaLMOHANHOTO NpaBo NO3BOSIsIBa MEPKU C MO-HUCKA CTENEH Ha Hameca
- T.e. u3bop Mexay NbSIHO M YaCcTUYHO MNpPeyCcTaHOBsIBAHE Ha nnawaHusTa wm
orpaHu4yaBaHe Ha geWHocTuTe - BX.un. 116, an. 2, 7. 2 u 1. 3 ot 3KN. BugHo ot
peweHneto Ha YC Ha BHB ot 20.06.2014 r., kbm 11,58 yaca Ha 20.06.2014 r. no
cmeTkata Ha K. B nnaTtexHaTta cuctema 3a 6pyTeH CETbIMEHT B pearnHo Bpeme R.
pasnonaraemaTta HanM4yHOCT € B pa3mep Ha 237773 nB., Npy HapeLeHW Yakauwm
nrawaHma 3a Hag 38 MJTH.JIB.

Mpn TOBa MoONOXeHMe NbPBOTO YCNOBME - KpeauTHaTa MHCTUTYUMS Aa msrnexga
HecrnocobHa 3a MOMEHTa fa uannaTtu genosmTa, No MPUYMHK, KOUTO ca MpPSIKO
CBbp3aHN C HEMHOTO (PUHAHCOBO CHCTOSIHME, Ce SIBSIBA CNAa3eHOo, Tb KaTo OT TO3M
MoMeHT K. He e Buna B CbCTOsIHME fa Npuema 3asBkM 1 Aa uannawa gbmkKuMmTe m
nnaTuMun 4enosuTun.

Btopoto ycrnoeBuMe - pga He cblecTByBa 6nvM3ka nepcrnektMBa KpeauTHaTta
WHCTUTYUMNA a € B CbCTOsHWE Aa uannaTtn 4eno3uTute, CbLLOo € CNa3eHo.

Cxemarta 3a rapaHTupaHe Ha 4eno3nTu, KOSTO ce usuckea ot Jupektnea 94/19/EQO,
CNYXW 3a rapaHTMpaHe He camMO Ha HOMWHanHata CTOMHOCT Ha obxBaHaTuTe
Aeno3nTn, HO npegBwxkaa, MNOHE [0 M3BEeCcTHa CTeneH, W 3aMecTuten 3a
HanMyHocTTa uM. [lopagm ToBa YCTAHOBABAHETO, Ye OEenOo3UTUTE Ca HeHanwuyHu,
MOXe Aa 6bae nsberHato caMmo ako ce o4akBa AOCTbNBbT A0 Aeno3nTute aa obae
Bb3CTAHOBEH B MHOIO KpaTbK CPOK.

B cnyyas, camara kpegutHa uHCTUTYumMss € BHecrna B BHB uckaHe pa 6bae
nocTaBeHa Nog cneuuaneH Hagl3op 3apaan npobnemm c NUKBMOHOCTTA, KOETO
npeavsBuKBa 3aTpygHEHUA B U3NBIIHEHMETO Ha MNapuUYHUTE 3a4biDKEHUS KbM
Bnoxmtenute. Kakto e nocoyeHo B camoTo pelwieHne Ha YC Ha BHB, ¢ nucmo Ne
4098/20.06.2014 r., nony4eHo B 10,51 yaca B BHB, nsnbnHUTenHUTE AUPEKTOpKn ca
ysegomunn BHB, 4ye kato mmart npeaBua HanuMyHUTE cpeacTtBa Ha GaHkaTa no
CMETKM 1 B Opon, Te Hama Aaa 6baaTr AoCTaTbYHM 3a U3NBIHEHNE Ha 3aabIKeHuATa
Ha 6aHkaTa B Han-6nm3ko Bpeme. B pesynTar, ouwle Ha cblaTa garta, YC Ha bHE e
npuen peleHneTo 3a noctaBaHe Ha K. nog cneymaneH Hag3op, CPEHU ca BCUYKM
nnawaHna u BCUMYKM OaHKOBW CAENKM Ha WHCTUTyumaTa. Taka camata BHB e
nocTaHoBuna 3akoHoBa 3abpaHa Bbpxy K. ga m3nnawa genosvutn no MpUYMHM,
KOUTO ca Npsiko CBbp3aHu ¢ npobnemun ¢ nukemgHoctTa Ha K.. Kakto e BuagHo ot
motmBute Ha YC Ha BHB B peweHneto ot 20.06.2014 r., noctaBaHeTo Ha K. nog
cneunaneH Hags3op € NpPoAUKTYBAHO OT HanMuMeTo Ha onacHocT  OT
HennaTeXxxocnocobHOCT nopaau 3acueHoTO TerfieHe Ha CpeacTBa M nuncarta Ha
AOCTaTbyHO NUKBNOHU akTuBM KbM 20.06.2014 r., KaTO onpeneneHnAaT TpuMmecedeH
CPOK Ha Hag3opa HeaBYCMUCIIEHO NMOKa3Ba nuncara Ha "6rmska nepcnekrmea” 3a
nsnnawaHe Ha 4eno3nTUTe OT KpeanTHaTa UHCTUTYLUNS.

OT n3noxeHoTo cneaga, Ye ¢ peweHneto cu ot 20.06.2014 r. BHB e mn3Bbpwmna
obeKkTuBHa KOHCTaTauusa, 4e no HenHo BwxaaHe K. um3rnexpga HecrnocobHa 3a
MOMEHTa, MO MPUYNHU, KOUTO Ca MNPSAKO CBbP3AHW C HEWHOTO (UHAHCOBO
CbCTOsIHME, Aa M3NnaTn Aeno3nTN U Ye He CbliecTByBa Gnnska nepcrnekTMea 14 ga
Oboe B CbCTOsiHME fJa ro Hanpasu, T.e. U3BbpLIMIA € KOHCTartauusTa, 4e
AEeno3nTuTe ca HeHannyHu No cMmucbna Ha un. 1, §3, noaToyka i) oT [AupektmBa



94/19, nopagn KOeTo B CPOK OT 5 paboTHM AHM OT Tasdu KOHCTaTauusa e crnenBano
Aa NOCTaHOBWM M3puYeH akT no yn. 1, §3, noaTodka i), an. 2 or [JupektuBaTta -
3agbiKEeHNe, KOeTo NPoM3TMYa OT ANPEKTHO NPUTOXMMOTO npaso Ha EC.

Kakto e npnen CEC B 1. 117 ot PeweHuneto no geno C-571/16, pasnopenbara Ha
yn. 1, 1. 3, nogToyka i) ot Aunpektmnea 94/19 uma avpekteH epekT n npeacraenssa
npaBHa HOpMa, Lensuwa ga ce NpefoCTaBAT Ha YacTHomnpaBHUTe cybekTn npasa,
KOUTO Oa NO3BOMAT Ha BMOXUTENUTE Aa npensBAT MCKoBe 3a obeslleTsiBaHe 3a
BpeauTe OT KbCHOTO M3nnailiaHe Ha 4eno3nTuTe.

HeocHoBaTenHo oTBeTHaTa cTpaHa Ce No30BaBa Ha pelleHue OoT 12 OKToMBpWU
2004, P. n gp., C-222/02, EU:C:2004:606, T.K. CNOPBT MO CbLLOTO Kacae npaBo Ha
MCK 3a OTrOBOPHOCT Ha AbpXaBaTa, KOeTo MpousTuya OT HenpeanpuemMaHeTo Ha
HaO30pHM Mepku, npeasuaeHun B Yn. 3 ot AupektnBa 94/19, aokaTo B HAaCTOSILLOTO
NPOM3BOACTBO WLLEUbT aHraxupa OTrOBOPHOCTTA Ha HaA30pHUA opraH He 3a
3arybaTa Ha genosuTta CW, a 3a HecnasBaHeTO Ha npeasuaeHuTe B [upektuea
94/19 ycnoBua n pen 3a KOMMeHcupaHe. B To3M cMUCHST € M 3aKMi4YeHNeTo Ha
reHepanHusa ageokaT K. no geno C-571/16, Toukn 78-82 un PeweHuneto Ha CEC no
cbLwoTo Aeno, T. 89.

HeocHoBaTenHo oTBeTHaTa cTpaHa ce no3oBaBa W Ha pasnopenbara Ha un. 79, an.
8 ot 3KW, cnopen koATO OTroBOPHOCTTa Ha HaA30pHMA opraH Moxe fa 6bae
aHraxupaHa camo ako BpeauTe ca npuymHeHn ymumwneHo. Kakto e npuen CEC B
peweHneTo no geno C-571/16, 1. 125 n 1. 126, B CbOTBETCTBME C NPUHLMNA Ha
€(EeKTUBHOCT HaUWOHaNHUTE npouecyanHu HOPMKM He Tpabsa p[a npa.AT
NPaKTUY4ECKN HEBBIMOXHO UM NPEKOMEPHO TPYAHO YNpaXHABAHETO Ha npasara,
npegocTtaBeHn OT npaeHUA peq Ha Cblo3a, a ycrnoBmeTo no un. 79, an. 8 ot 3K
n3nunsa n3BbH obxBaTa Ha YCrNOBMETO 3a AOCTATbYHO CbLIECTBEHO HapylleHue Ha
npasoTo Ha Cbto3a.

Cnep kato pasnopegbata Ha un. 1, 1. 3, nogTtodka i) ot Oupektusa 94/19 nma
ANPEKTEH edeKkT, HEOCHOBATENMHO OTBETHUKBLT TBbPAMW, Ye He e bun oBnacTeH ga
B3eMe TOBa peLLUeHne 1 crieqoBaTesiHo CbLoTo 61 BUNO HULLIOXKHO.

Kakto e npuen C. B PeweHune ot 9 mapT 1978 r., T. 14-16, OUPEKTHMAT edekT
O3Ha4vaBa, Ye HOpMUTE Ha OBLHOCTHOTO NpaBo TpsAbBa Aa MMmaT NbISIHO U e4HAaKBO
AEeNCTBUE BbB BCUMYKN OAbpPXKaBW YNEHKM OT MOMEHTa Ha BfM3aHeTo UM B cuna u 3a
LUenus Cpok Ha TAXHOTO Aencteue. CriegoBaTtenHo Te3u pasnopenbu ca npsik
M3TOYHMK Ha NnpaBa WM 3a4bIiDKEHUSA 3@ BCUYKWU, [0 KOUTO Ce OTHAcAT, He3aBUCUMO
Aann ToBa Ca AbPXaBW YNEHKU, UK YacTHOMpPaBHU CYBEKTU, KOUTO ca CTpaHu no
NPaBOOTHOLLEHUS, perynupaHn ot npasoTto Ha ObwHocTTa. Tasu nocneguua CbLLO
Taka 3acsara BCEKM CbA, YMATO 3aJada KaTo opraH Ha ObpxaBa 4fneHka e ga
3aluTaBa B paMKMTe Ha CBOsiTa KOMMETEHTHOCT MpaBaTta, NpeaoCcTaBeHM Ha
yacTHonpaBHUTE Cy6ekTn OT OBLLHOCTHOTO MpaBo.

Mpu TOBa THIKYBaHE U U3PUYHOTO NpounsHacaHe oT CEC, ye un. 1, 7. 3, noaToyka i)
oT [OupektmBa 94/19 uma OMpeKTeEH edekT, UMEHHO Ta3n pasnopenba, KaTto npsik
M3TOYHMK Ha npaBa M 3agbiikeHus, oBractsaBa M 3agbimkaBa BHB ga yctaHosu
HEeHanM4YHOCTTa Ha Oeno3nTUTE C U3PMYEH akT, pPasfMyeH OT akTa, C KOWTO ce
OTHEMa N1LueH3a nopagmn HenmnaTexxocnocobHOCT.

KaTto He e B3ena ToBa pelleHue B umnepaTmeHus 5 agHeBeH cpok, BHB e Hapywuna
npaBoTo Ha Cblo3a, C KOETO NbPBOTO YCMOBME 3a aHraxupaHe Ha OTrOBOPHOCTTA
Ha [JbpxaBaTa € U3MNbrHEeHO.



ToBa HapyleHue ce rMpeueHdBa OT HacTosIWMA CbCTaB WM Karto AOCTaTbyHO
CbLUECTBEHO, 3a [ja aHraxupa OTrOBOPHOCTTA Ha AbpkaBara.

Kakto e nocoveHo u B T. 105 oT peweHnero Ha CEC no C-571/16, oT npakTukarta
Ha Cbpa crnegBa, 4e TakoBa HapyweHue npegnonara siBHO W 3HaAYNTENHO
HecrnasBaHe OT bp)XXaBaTa YSieHKa Ha rpaHuuuTe, KOMTO ca HanoXeHW Ha HEMHOTO
npaBo Ha npeueHka. PakTopute, KoMTo TpsabBa Aa ce B3emar NoA4 BHUMaHME B TOBA
OTHOLUEHNE, Ca NO-KOHKPETHO CTEMEeHTa Ha SICHOTa M MPEeun3HOCT Ha HapylleHaTta
npaBHa HopMa, 06xBaTbT Ha cBoboAaTa Ha npeueHKa, KOSTO HapylleHata HopMma
npeanocTaBs Ha HaUMOHANHUTE OpraHn, U3BMHUMUAT UNN HEUM3BMHUM XapaKTep Ha
€BEeHTyarnHa rpewka npu npunaraHe Ha nNpaBOTO, YMULUNEHUAT WX HEYyMULUIEH
XapakTep Ha AOoMNycHAToTO HapylleHue Wnn NPUYMHEHOTO YyBpeXaaHe, UNu olle
0BCTOATENCTBOTO, Ye C NOBEAEHNETO CU UHCTUTYUUS Ha EBponenckusa chbio3 Moxe
[a e JonpuHecna 3a HenpuemMaHeTo, NPMEMaHEeTo WU 3anasBaHeTo B paspes C
npaBoTo Ha Cblo3a Ha onpedernieHn HauMoHanHM MEepPKN U NpPakTukn (BX. B TO3M
cMuUcbn peweHune ot 5 mapt 1996 r., no geno C-46/93 n C-48/93, EU:C:1996:79, T.
56).

B cny4asa csobogarta Ha npeueHka Ha BHB 6e3 cbMHeHne e orpaHuyeHa OT cpoka
no un. 1, 1. 3, noartouka i) ot Oupektmea 94/19. Tbi kato pasnopeagbarta sICHO
nocoysa MNpu KakBu YCrOBUA N B KaKkbB CPOK Ce YCTaHOBSIBAa HEHalIMYHOCTTa Ha
AEeno3nTuTe, ako Te3n YCIIOBUS Cca U3NBbIIHEHN, KOMNETEHTHUAT OpraH € ONbXEH B
nMnepaTuBHUA NeTOHEBEH CPOK [a YCTaHOBW, Ye Aeno3uTUTE ca HEeHanudHu - T.
108 ot peweHuneTo no C-571/16.

OT ycTaHoBeHUTE Mo genoTo aktn 6e3cnopHO ce ycTaHoBsBa, Ye creq kato bHB
e 6una yBegomeHa ot K. 3a dwmHaHcoOBMTE 1 3aTpygHeHus 1M npobnemute C
nukengHocTtTa, bBHB e B3ena pelwenne n e noctasuna K. nog cneunaneH Hag3op
nopagmn ONacHOCT OT HennaTeXxocnocobHOCT M € NOCTaHOBUNa CnupaHe Ha BCUYKU
onepauum 1 nnawaHusa. Taka, BbnNpekn 4ye e npeueHuna, 4Ye K. e 3actpawieHa ot
HennaTeXxxocnocobHOCT M 4Ye CbC COOCTBEHOTO CM peELLUEeHME 3a MOCTaBsiHE Ha
GaHkaTa nog Hag3op € Bb3npensaTcTBana u3nnawiaHeto Ha genosutute 3a
no-abnbr nepuoa, bHB He e HanpaBuna ycTaHOBSIBAQHETO B MMMNEpaTUBHUSA
neToHeBHUA CPOK no un. 1, T. 3, noat. i) or Oupektnuea 94/19, koeTo e WAMIo aa
3agenicTBa KOMNEHCUPAHETO Ha 3acerHaTuTe BNOXUTENU CbrnacHo yn. 7, §1 v un.
10, §1 ot [QupekTMBaTa 1 ToBa € CbLUECTBEHO HapyLlleHne Ha 4n. 1, T. 3, noAar. i) oT
OupekTtrBa 94/19 - BX. B TO31 CMUCHN T. 95 OT 3aKNOYEHNETO Ha reH.agBokaT K. un
T. 115 ot peweHuneTto no C-571/16.

HacTtoawmsaTt cbaebeH cbCTaB npeLeHsaBa U Ye OT CTpaHa Ha uvuwuaTta e Joka3aHo
HanU4YneTo Ha UMYyLLEeCTBEHWN Bpean, NPUYUHEHU OT HapyLeHWeTo Ha NpaBoTO Ha
EC ot ctpaHa Ha BHbB, kakto M HanuMunMeTo Ha NPUYMHHO-CNeACTBEHA Bpb3Ka
Mexay npoTMBONpaBHOTO noBefeHne Ha BHB n npetbpneHnTe Bpeaw.
HeocHoBaTenHo e Bb3paXeHMEeTOo Ha OTBETHATa CTpaHa 3a ToBa, Ye creq kato bHb
HAMa NpPaBOMOLLMA Ada u3nnawa Ha BrAOXKUTENUTE CyMUTE MO rapaHTMpaHuTe
AEeno3nTn, He MoXe fa 6bae 3agbikeHa 3a akLeCopHO 3aablKeHMe 3a nNuxaa.
CnepnBa B Ta3u Bpb3ka a ce cbobpasn, 4e Mmakap pasMepbT Ha NpeTeHamMpaHoTo
OT Muweua obesleTeHme 3a UMYLLLIECTBEHM Bpean Aa € onpenerneH Ypes CTOMHOCTTa
Ha 3aKOHHaTa NUXBa 3a nepuoaa Ha 3abaBa, TO ToBa He e nnxea. B To3n cMuchbn n
B KOHTEKCTa Ha [JeriMkTHaTa OTrOBOPHOCT Ha [AbpXaBaTa 3a npeTenHgupaHute
Bpeau, no npenpawaHe ot § 1 ot 3P Ha 30[J0B, e npunoxmma n obwata gaBHOCT



nouyn. 110 ot 33/, a He KpaTKkaTa JaBHOCT 3a nuxeu no yn. 111, 6yksa B) ot 33[.
CneagBa pga ce uma npegBua, Y€ Ha OCHOBAHME aHEKC KbM AOrOBOP 3a MIIaTEeXHU
ycrnyru, uuilata e uMmarna nputexaHve BbpXy ABMKUMW BeLM - NapuyHU CPeacTBa,
NpaBOTO Ha COOBCTBEHOCT BBLPXY KOMTO HE € Morna ga yrnpaxHsiBa, nopagu
6esnenctBueto Ha BHB ga 3awuTn TOBa HEMHO NMpuUTeXaHue, KaTo u3gage akT no
yn. 1, 1. 3, noart. i) ot [upektuBa 94/19, ¢ KOWTO Aa A[age cTapT Ha
KOMMNEHCAaLNOHHMS MexaHmn3bMm no yn. 10 ot [upektueara.

Taka, C Heu3nNbMIHEHME Ha 3aabiMKEeHMETO cu no yn. 1, 1. 3, noar. i) ot AupekTusa
94/19 BHB e Hapywwuna un. 1 ot lNpotokon 1 kbm EKIMY, cnopen kKOWTO BCSKO
dM3nYEeCKO Unn PUANYECKO NULE MMa NpaBO MUPHO Aa Ce Non3Ba OT CBOsATA
cobcTBeHOCT. Hukonm He Moxe ga 6bae nuweH oT cBosiTa COOCTBEHOCT OCBEH B
NMHTepec Ha OB EeCTBOTO U CbINAacHO yCnoBuATa, NpeaBnaeHn B 3akoHa 1 B obLmnte
NPUHLMAN Ha MeXayHapoa4HOTO Npaso.

Kakto MHOrokpatHo e npueman EBponenckuaT cba no npasarta Ha YoBeka (ECIY),
HamecaTta npuM MWUPHOTO MNoOn3BaHe Ha cobcTBeHocTTa TpsAbBa p[a noctura
"cnpaBegnue GanaHc" Mexgy MW3MCKBaHMsiTa Ha obOWecTBEeHUA UWHTepec W
M3NUCKBAHUATA 3a 3aKpuina Ha OCHOBHUTE uHAMBMAYanHW npasa. [lo-cneuwnarnHo,
TpsabBa Aa e Hanuue pasyMHa Bpb3ka Ha NPONOPLMOHANHOCT MeXay U3non3saHuTe
CpeacTBa u uenTta, npecnegsaHa C KOATO U Aa e 6uno msapka, nuwaeaila gageHo
nvue ot cobcTBeHOCT - [pupma) cpewty b., 20.11.1995 r., § 38; AH n gpyru cpeLty
Mepmanus, 30.06.2005 ., § 93.

B cnyyas, npeaBug xapaktepa Ha HapyweHMeTo HsaMa Kak ga ce npueme, 4e
nopaaw 3awurta Ha obWwecTBeHUss MHTepec uwuata e OGmna nuweHa oT CBOETO
NapuyHO MNpuUTEeXaHue 3a CpPoK, Mo-Abnbr OT npeasuaeHus B [upektvBa 94/19.
BcbLWHOCT, UMEHHO CBOEBPEMEHHOTO U3NBIIHEHME HA 3aabJKEHNeTo no yn. 1, 1. 3,
noar. i) ot QupektnBa 94/19 6u 3aWwMTMNO B MakcMmanHa CTeneH, OCBEH npaeara
Ha BNOXUTeNuTe, Taka U oOLLEeCTBEHNA UHTEPEC, AOKOSIKOTO Len Ha AupektuBarta
€ He camo 3alluTa Ha BrOXUTENuTe, a u ctabunHocTt Ha 6aHkoBaTa cuMcTema, KosiTo
MOXe Aa Ce MOCTUITHE CamMO aKo AbpXKaBUTE YSIEHKM cnas3BaT NpeaocTaBeHUTe Ha
BNOXUTENUTE rapaHuuMM, Bb3 OCHOBaA Ha KOMUTO Oa cuyuTaT Oeno3nTute cu 3a
3alUTEHMN.

Kakto cnegBa n oT cbobpaxeHus 8 u 9 ot [upektuearta, 3a BROXUTENUTE € OT
CbLLECTBEHO 3HAYEeHMEe Oa MMaT MOCTOsSIHEH [OCTbN [O TEXHUTE ChecTsABaHus,
nopagun Koeto HeOCUrypsiBAQHETO Ha AOCTbMN A0 OEN03UTUTE 3a CPOK MO-AbAbr OT
yCTaHOBEHUA B aupekTmBaTa 6e3 CbMHEHME e LOBENo 40 HapyleHne Ha NpaBoTo
Ha coOCTBEHOCT Ha uwiuaTa.

Ot npaktukaTta Ha ECIY HegBycMUCcneHo crneaBa v Ye nNpu HapyLeHnst Ha 4n. 1 no
Mpotokon 1, pasmepbT Ha obesweTeHneTo TpsibBa ga € pasyMHO CBbp3aH CbC
CTOMHOCTTa Ha OTHeTaTa COOCTBEHOCT, CBHOTBETHO Ha HapyLIEHOTO MpaBO Ha
MMPHO, HEOOE3MOKOSABAHO MPUTEXAHME.

HaumHnte Ha obesweTtsaBaHe, npeaBuaeHn BbB BbTPELWHOTO MpaBo, ca oOT
3Ha4YeHne Npu NpeLeHKaTa ganu cnopHara Mspka cnassa M3MCKBaHWUsSI cCnpaBeanivB
GanaHc 1 no-cneumanHo ganu HaToBapBa anbonogaTtenuTte ¢ HenponopunoHanHa
Texxect. ECIMY Beve ce e npousHacsan, 4Ye nuwaBaHETo OT cobcTBeHoCT 6e3
3annawaHe Ha obe3ueTeHne B pasmep, pasyMHO 0OBbp3aH CbC CTOMHOCTTA H,
npeacTasnsiBa HenponopuuoHanHa HaMmeca, a OTCbCTBMETO Ha KakBOTO M Aa duno
obe3leTeHne MOXe aa ce cyeTe onpaBaaHo no cMucbn Ha yn. 1 ot lMpotokon 1



€VHCTBEHO MpU U3KIYUTENHN obcToATencTBa - - AH u ap. cpewy Nepmanus, §
94-95.

O6e3LeTeHneTo, KOETO AbpXKaBaTa AbJXM, TpsbBa BbB BCMYKM criydau fga 6bvae
PaBHOCTOWMHO Ha NpeTbprsiHaTa Bpeda, Taka Yye ga ocurypu edektMBHa 3alumTa Ha
HapyweHoTo npaso. Mpn nunca Ha pasnopendbu B npaBoto Ha EC no oTHoweHne
Ha pasMepa Ha Ab/MKMMOTO obe3lleTeHne, ce npunarat MNpPUHUUNUTE Ha
npouecyanHara aBTOHOMUS, PaBHOCTOMHOCTTa N ePeKTUBHOCTTA.

Cnopeq 6bnrapckus 3akoH, MPU NapuyHUTE NpUTEXaHna OBEKTUBHUAT nU3MepuTen
Ha CTOMHOCTTA Ha HapyweHOoTO MnpaBo, W cregoBaTenHo, Ccnpaseanvea
KOMMeHcauns, C KOATO MOXe Ja ce Bb3CTaHOBU cnpasegnuemus 6anaHc no yn. 1 ot
Mpotokon Ne 1, e UMEHHO pa3MepbT Ha 3akOHHaTa nuxea no 4. 86 ot 33[.
HeocHoBaTenHo oTBeTHarTa cTpaHa TBbpAW, Ye Bpeda Nuncea, T.K. ¢ PeweHne Ne
82/30.03.2014 r. Ha YC Ha BHB nuxBeHuTe npoueHTn no geno3umtute B K. ca
HamaneHn "OO cpedHust UM nasapeH pasmep 3a OaHkoBaTa cuctema', nopagw
KOeTo AOXOOHOCTTa, KOATO MW eLbT e nony4vyasan ot Brora cu B K. npes npouyecHus
nepuog e cpaBHMMa C [OOXOAHOCTTa, MNpefocTaBsHa OT OCTaHanute OaHkuM B
cTpaHata npes CbLusa Nepuoa.

CnegBa ga ce uma npegsua, Ye 3akOHHaTa nvxBa € npeaBuaeH OT 3akoHa
MexaHu3bM 3a obeslweTsaBaHe Ha MNpeTbprneHn Bpeaun, 6e3 kpeautopbT Oa e
ANbXeH ga rm gokassa. [lpeaBua KayecTBOTO Ha napute da ca yHMBepcarneH wu
CaHKUMOHMpaH OT [AObpxaBaTa u3MepuTen Ha notpebutenHara CTOMHOCT Ha
Gnarata BbMNPOCHT 3a TSAXHOTO OMON30TBOpsiBaHe He cTou. [lon3BaHeTo UM uma
CBOSITA MasapHa UeHa U KpeauTopbT s rybu, Korato OSbXHUKBLT He U3NbIHABA
HaBpeme 3aab/KeHMeTo cu. KVMeHHO Tasum CTOMHOCT ce npesymupa oT
pasnopenbara Ha un. 86, an. 2 or 33[] 1 B TO3M CMUCBI € UPENEBAHTHO Kakga
AOXOOHOCT € Morfa ga nosny4yu muiuara, ako € Bnoxuna napute cu B gpyra 6aHka.
3aKkoHHaTa nMxBa e OTHarnpe[ yCTaHOBEH OT 3aKOHa pasmep Ha obesLleTeHneTo 3a
3abaBeHO M3NbMHEHWE Ha MapUYHWU 3a4bIDKEHUS, NPU KOETO KpeauTopbT He €
HY)XHO [a [OKa3Ba pa3Mepa Ha npeTbpneHuTe Bpeau, KOUTO ce nokpusaT oOT
3aKoHHaTa nuxea. B T03M cMuUCHN HacToAWMAT cbaebeH CbCTaB NpeLeHsiBa, ye
NpaBWIHO ML aTa OCTOMHOCTSBA NpeTeHUMsiTa C C pa3Mmepa Ha 3akOHHaTa N1XBa,
onpeaeneHa no pega Ha un. 86, an. 2 ot 33[.

HeocHoBaTenHo oOTBeTHaTa cTpaHa nogabpxa, 4Ye uwuarta He [oka3Ba Bpea
nopaaw nuinca Ha OTMpaBeHa MNoKaHa 3a nnallaHe, C KOATO He e rnoctasuna B
3abaBa, kakto BHbB, Ttaka ®IBB. Kakto nocouyBa reHepanHuat agBokaT K. B
3aKn4YeHneTo cun, npeacraBeHo no pgeno C-571/16, npu  KOHKPETHUTE
obctoaTencTtea - npu kouto K. "...ABHO (paKTU4YeCKn e 3aKputa U TbProBCKUTE M
OTHOWEHUA ca Gunu npeycTtaHoOBeHU, He 6n Bmuno uenecbobpasHoO ga ce M3nckea
OT BIIOXUTENUTE Aa OTNPaBAT UCKaHe 3a u3nnawaHe Ha TexHute genosutu. CbLyo
Taka € CbMHUTENHO Kak 6u mMorno ga 6bae AokaszaHO OTMNpPaBsSHETO Ha TakoBa
NUCKaHe, KOeTO B criydasi Ha Aeno3uTu, nnaTtumMmn rno BCSKO BpemMe Mpu NoOUCKBaHe,
BCBLLHOCT YEeCTO Ce u3passiBa B OnuTa 3a TerfieHe Ha napu ot 6aHKOB aBTOMaT Unn
3a u3BbpLiBaHe Ha 6aHKOB NpeBoa B MHTepHeT. CrnegoBaTenHo 1 3a camaTa cxema
3a rapaHTMpaHe Ha geno3unt 6u 6muno npobnemaTtnyHo, ako TpsibBa Aa ce yeepw,
ye BMOXUTENUTE ca OTNpaBuUu UCKaHe 3a nannailiaHe Ha TexHute genosntun”. Owe
noBeye Yye KoMneHcaumsaTa Tpabea ga ce nnatn 6bP30, a UMEHHO B pamkuTe Ha 20
paboTHWM AHKM cbrnacHo uneH 10, naparpad 1 ot AupektmnBa 94/19.



M3noxeHOTO npsiko cnegsa oTr T. 3 oT gucnosutuea Ha PeweHneTto Ha CEC no
peno C-571/16, cnopea KonTo uneH 1, Touka 3, nogTodka i) oT AupektnBa 94/19,
nameHeHa c¢ [HAupektuBa 2009/14, TpsaAGBa f[a ce TbfKyBa B CMUCHA, 4e
npegBapuTENHOTO NpeasBsiBaHE OT TUTYNAPSA Ha GaHKOB 4Eeno3WT 4O CbOTBETHATA
KpeauTHa MHCTUTYLMA Ha UCKaHe 3a nnawaHe, KOeTo He € U3NBbIIHEHO, He MOXe Aa
6bae ycnoBme 3a ycTaHOBSABaHE Ha HEHANMYHOCTTa Ha TO3M A4Eeno3uT No CMUCbNa
Ha Ta3u pasnopenba.

OT n3noXeHOTO HeaBYCMMUCIIEHO CrieadBa, Ye eQUHCTBEHO M AOCTaTbYyHO ycrnoBue
3a u3nagaHe Ha bHBE B 3abaBa NO OTHOLLIEHME Ha BIOXUTENUTE € U3TUYAHETO Ha
nMmnepaTuBHMS 5 AHEBEH CPOK NO YneH 1, Touka 3, noaTouka i) ot [mupektusa 94/19,
a B cnyyasa 1o 6e3CnopHO € HacTbNuMo.

WpeneBaHTHO e n obcToaTenctsoto, Yye He BHB, a ®I'Bb e komneteHTeH Oa
n3nnawia rapaHTMpaHuTe 4eno3nTn, T.K. UIMEHHO pelueHmneTo no un. 1, §3, noat.i ot
HOunpektneBarta, koeto BHE e 6una anbxHa ga B3eme, nagexupa B3eMaHETO Ha
muuata. CnegBa ga ce wma npeasug, 4v4e DoHABLT He pasnonara Cbe
CaMOCTOATENHOCT NpW onpefensHe Ha HavyanHata gata Ha u3nnawiaHe Ha
rapaHTupaHuTe geno3umtu. Lencteusta, kouto ®IBE cnegsa ga npeanpueme u
KOHKPETHO 3agb/DKEeHMeTo My [a 3arnoyHe wusnfnawaHe Ha rapaHTupaHuTe
AEeno3nTn, ca npsako obycnoBeHn oT peweHneto Ha BHB, ¢ koeto genosntute ce
06aBABaT 3a HEHANUYHMW.

KasaHo no gpyr Ha4ynH, MMEHHO crieq NocTaHoBABaHe Ha pelweHneTo Ha BHbB 3a
obsBABaHe Ha [eno3anTute 3a HeHanudHu, 3a doHOa Bb3HMKBA MNapPUYHO
3aabJIKEHNE KbM BCEKM OT BIIOXUTENUTE 4O pa3Mepa Ha rapaHTupaHuTe 4Eeno3uTu.
Taka, noctaHoBsBanWku wu3snckyemoto oT [dupektuBa 94/19/EO peweHne Ha
no-kbcHa paaTta, bHB e craHana npuumHa 3a 3ab6aBEHOTO W3NbIIHEHME Ha
napuyHoTo 3agbimkeHne ot OIBB, T1.e. umeHHo BHB e npuumHa 3a 3abaBa Ha
M3NBSIHEHNETO Ha MapUYHOTO 3a4bl/IKEHME KbM uvuLata M ToBa HEABYCMWUCIEHO
obocHoBaBa npsakata MpUYMHHO-CNEACTBEHATA BPb3Ka MeEeXAy W3BBbPLUEHOTO
HapyweHne n npeTbpneHuTe Bpean. Cnen kato 3abaBeHOTO W3MNbIHEHME Ha
Napu4yHOTO 3aAdbIPKEHWE KbM uwuaTa e crneagcreme oT u3sbplieHoto ot bHbB
HapyweHue Ha un. 1, §3, noar. i) ot Aupektusa 94/19/EO, TOBa € U OCHOBaHMETO
3a NpuoXXeHMeTo Ha yn. 86 ot 33[.

O6cToarencTteoTo, Ye 3Bb 06Bbp3Ba Ha4yanoto Ha cpoka oT 20 paboTHM OHM 3a
nsnnawaHe Ha rapaHTMpaHuTe OEeno3nTU C pelleHMeTo 3a OTHEMaHe Ha NULeH3a
Ha KpeguTHaTa WUHCTUTYUMA € uperieBaHTHO, T.K. kakto e npuen CEC B 1. 1 ot
Ancrno3nTuea Ha peweHneTo no geno C-571/16, pasnopeabute Ha un. 1, T. 3 n un.
10, §1 ot Oupektmea 94/19/EQ He gonyckaT HauMOHaNHO 3aKOHOA4ATENCTBO, KOETO
ce OTKIOHsIBa OT CPOKOBETE 3a YCTAaHOBsIBAHE HEHanM4yHOCTTa U 3a usnnawiaHe Ha
AenosntuTe.

MIMeHHO nopagu wumMnepaTMBHUS XapakTep Ha Te3n CpPOKOoBE, HEeOCHOBAaTENHO
OTBETHaTa CTpaHa Bb3passiBa U Ye CblMNacHO aHeKca KbM [0roBopa, vuilaTta cama
ce e cbrnacuna Ha no-AbNbr CPOK. BCHLHOCT, KaKTO € BMAHO OT 4n.9, an.3 Ha
aHeKkca, He Cce Kacae 3a [OroBOpeH CpoK 3a Ao6poBOMHO u3nnaillaHe Ha
rapaHTupaHuTe 0enosuTu, T.K. caMo e uutupaHa pasnopeabata Ha un. 23, an. 5 ot
3IBb. Tesatra Ha oOTBeTHaTa CTpaHa, 4Ye CpPOKOBEeTe 3a u3nnawaHe Ha
rapaHTupaHuTe Aenos3nTu noanexar Ha cBoboaHO OoroBapsHe e B NpoTuBopevne
Ha M3NCKBaHWSTaA Ha AMPEKTUBATa "da He ce Bb3npenaTcTBa 6bp30TOo M3nnaiwlaHe”



M Ha MMNEePaTUBHOTO YCIOBME yAbSXKaBaHe Ha MMNepaTuBHWUTE CPOKOBE Aa ce
M3BBbPLUBA CaMO "Npu U3KNKYUTENHN obcTosTencTea".

HeocHoBaTenHo oOTBeTHaTa CTpaHa co4yWM, Ye wuuwuara He e nosnoxuna
Heobxogumarta M ObKMMa Tpuxa WU He e npegnpuena AencTBusi, KOUTO Aa
orpaHuMyaT pasMepa Ha BpeguTe, KOeToO € npeyka aa Obae aHraxupada
OTrOBOPHOCTTA Ha AbpxaBaTa. Kakto 6e nocodYeHo no-rope B MOTUMBUTE Ha
HaCcTOALWOTO pelleHune, BroxutTenute n akumoHepute B K., He ca pasnonaranu ¢
npouecyaneH peg u ca unu nuweHn oT Bb3MOXHOCT Aa npeanpuemar AencTBus
no npuvBexgaHe Ha [fencrtBawiata KbM MOMEHTa CXemMa 3a rapaHTupaHe Ha
aenosntute B cboTBeTCcTBME ¢ [dnpektmua 94/19/EO, ypes obxanBaHe Ha akToBeTe
Ha BHB, nopaau koeTo He ca umanun edpekTMBeH cnocob Ha 3awuTa.
HeocHoBaTenHo oTBeTHaTa cTpaHa cyuTa, 4ye u3obwo He e Hanuue MPUYMHHO
cnenctBeHa Bpb3ka, T.K. gopu BHB na 6ewe B3ena pewenunero no un. 1, §3, 6ykea
i ) or OupektmBa 94/19/EO B 5-O4HEBHMS CPOK, € HAMAno Kak Aa 3anoyHe
n3nnawiaHe Ha rapaHTupaHute Aeno3ntn, nopagnm ToBa 4ve PoHABT He €
pasnonaran ¢ Heobxogumute cpeactBa. CbrnacHo T1.112 OT MOTMBUTE Ha
PeweHneto no genoto K. obctoaTencTBoto, ye BbB PoHAa e HAMano 4ocTaTbyHO
CpeacTBa 3a NOKPUBAaHE Ha BCUYKU rapaHTUpaHn Seno3nTu, e uperieBaHTHO.
CnegoBa pa ce uma npenBua, Ye CbrnacHO efuH OT OCHOBHMUTE MPUMHUMAKM Ha
npaBoTo, popmynupaH B un. 81, an. 2 ot 33[], 06CTOATENCTBOTO, Y€ ANTbXHUKBLT HE
pasnonara C MNapuyHU CpeacTBa 3a W3NbIHEHWE Ha 3adbI/KEHWETO, He To
ocBoboXaaBa OT OTTOBOPHOCT. B KOHTEKCTa Ha npunaraHuTe oT AbpXKaBUTe YNEHKN
CXEeMM 3a rapaHTMpaHe Ha eno3uTuTe M 3a 4a Ce OCUrypu TaxHata epekTUBHOCT,
Ounpektnea 94/19/EQO He o006Bbp3Ba MO HUKAKbB HayMH 3a4BWKBAHETO Ha
KOMMEHCaLMOHHUA MEXaHM3bM C YCNOBMETO cxemarta ga pasnonara ¢ 4oCTaTb4HO
napuyHu cpeactea. HanpoTtus, kakto cnegsa ot yun. 10, §1 ot Oupektnsa 94/19/EO
CXeMuUTe 3a rapaHTupaHe Ha Aeno3uTute criedsa a ca B CbCTOsHME Aa u3nnawar
HaONeXHO [OOoKa3aHUTe npeTeHuMM Ha BrOXUTENUTEe, MO OTHOLIEHWE Ha
HeHanu4yHuTe aeno3ntn. OT cbobpaxeHune 10 Ha Oupektnea 2009/14/EO e BugHoO u
ye, 3a Ada ce 3ana3u LOBEPMETO Ha BIIOXUTENUTE, U Ja Ce OTrOBOPU Ha TEXHUTE
HYXXOW, 3aeNCTBAaHETO Ha cxemaTa U MU3NnawaHeTo Ha rapaHTupaHuTe Oeno3vTu
cnegBa ga 3anovHe B MakCUMarHO KpaTbK CPOK, KOMTO MOXe Aa 6bae yabrkaBaH
camo npu u3BbHpeaHW obctosTenctea. [lpeaBna vMMNepaTUMBHUS XapakTep Ha
cpokoBeTe 3a obsABsiBaHEe Ha OENO3UTUTE 3a HEHaNMYHW WU 3a cTapTMpaHe Ha
TAXHOTO M3MNnawlaHe, B KOHTeKCTa Ha cbobpaxeHue 9 ot [OupektmBa 94/19/EO,
M3UCKBALLLO CXEMUTE 3a rapaHTMpaHe Ha AEeno3nTU Aa Ce HaAMECAT BefHara cnep
KaTo [Oeno3nTuTe ca CcTaHanu HeHanuyHW, HacTosawmatT cbaebeH cbcTaB
npeueHaBa, 4Ye nuncata Ha AocTaTbyHO cpeactBa BbB PoHAa 3a MOKpMBaHe Ha
rapaHTupaHuTe [Oeno3uTu He MOoXe [da ce NpoTMBOMNOCTaBM Ha npaeaTa Ha
BMOXUTENUTE W MOpagM TOBA HE M3KMYBA, HUTO CbLLUECTBEHUS XapakTep Ha
HapyLleHneTo, u3BbpweHo oT BbHB, HWUTO npuyYMHHO-cnefcTBeHaTa Bpb3ka C
NPeTbpreHnTe BCIIEACTBME HA TOBA HapyLLEHNE Bpeaw.

MpoTnBHO Ha TBBLPAEHUSATA HA OTBETHUKA, U3BOA 3a HEOCHOBATENHOCT Ha UCKa He
cnegBa u ot Pewenune Ha CEC ot 25 mapTt 2021 r. no geno C-501/18 BT cpewy
BHBE, Tb kaTo pelleHMeTO Kacae TbfIKyBaHe Ha pasnopeaba Ha [AupektuBa
94/19/EQO, Ha koATO mwuata He ce nosoBaBa. Pasnopenbarta Ha un.7, nap.6 ot
OnpektnBa 94/19/EO npensuxaga, Ye ObpXaBUTe-YNIEHKU OcUrypsiBaT npaBoTO Ha



BNOXUTENS Ha KOMMNeHcauusa aa moxe aa 6baoe npeamMmeTr Ha OencTBuMe OT CTpaHa
Ha BNOXWTENSA CpeLly cxemara 3a rapaHtMpaHe Ha genosutute. lNpeTeHuuaTa Ha
vlleua He Kacae HeusnnawaHeTo Ha rapaHTMpaHusi pasMep Ha Aenosutute My,
HUTO € Haco4yeHa cpeLly ypedeHarta B 4n.7 oT [upekTuBata HauuoHasnHa cxema 3a
rapaHTupaHe Ha genosutute. ETo 3awo, otroBopbT Ha CEC, 4e pasnopenba Ha
yn.7, nap.6 ot [OupektuBa 94/19/EO He paBa OCHOBaHWe [a ce cuuTa, 4e
BNOXUTENUTE MMaT MNpaBo Ha obe3weTeHMe 3a Bpeau nopagn 3abaBeHo
n3nnawlaHe Ha rapaHTMpaHusi pasmep Ha geno3uTa unu nopagu HeaocTaTbuyeH
Hag30p OT CTpaHa Ha HauMOHAaNHUTE KOMMNETEHTHU OpraHu, He Kacae MpoLecHUs
cnyyan Ha Bpeaun ot 6esgenctemeto Ha BHB kaTo Hag3opeH opraH, nspassasawo ce
B HEB3eMaHe Ha pelleHne 3a obsiBsBaHe HeHanunyHoCT Ha geno3utute B K. B
UMMepaTuUBHMUS CPOK OT NeT paboTHM AHKW, CbIMacHO npuroXxumarta C OUPEKTEH
edeKT pasnopenba Ha un. 1, §3, 6yksa i) ot upektmua 94/19/EO.

Hactoauwara mckoBa npeTeHuMs He ce OocHoBaBa Ha 4n.7, nap.6 or [dupekTtuea
94/19/EO, kaTo pasnukata € €CHO YyCTaHOBMMa OT W3noxeHoTto B T.50 oT
Pewenuneto no geno C-501/18: Cam no cebe cn TEKCTLT Ha YneH 7, naparpad 6 ot
Onpektmea 94/19 He no3BonsiBa Aa ce gage OTroBOpP Ha BbMpoca Ha 3anuTeauwiarta
lopucaoMKumMda, nopagu Koeto € HeobxogMmo fa ce B3emar npegsug owe wu
KOHTEKCTBT Ha Ta3u pa3snopenda u npecnegBaHUTe C NocodeHaTa ANPEKTMBaA Lenu.
HauymHbT Ha ThiKyBaHe Ha HOpMaTa cbobpasHo uenuTe Ha [Inpektnea € NOCOYEH B
T.55 oT PeweHuneTto no geno C-501/18: Taka oT uenute, npecrnensaHn ¢ [lnpektnea
94/19, n OT KOHTEKCTa, B KOWTO Ce BNMCBa YfieH 7, naparpad 6 oT Hesl, cneaBa, Ye
npeasMaeHoTo B Tasu pasnopeaba ,nMpaBo Ha KOMMeHcauus“, ymnto pasmep €
onpefeneH B uneH 7, naparpad la, a ycroBusiTa Ha uannawjaHe — YTOYHEHU B
yneH 10, naparpad 1 oOT Tasnm p[JupekTuBa, Ce oOTHaca eOuHCm8eHo 00
usniawaHemo, OT cxemaTa 3a rapaHTupaHe Ha Aeno3nTuTe, Ha HagonexHo
NpoOBEepeHNTE B3EMaHUSA Ha BMOXUTENUTE, KO2amo KOMMIemeHmMHUme opaaHu ca
ycmaHosusiu 8 cbomeemcemeue ¢ 4neH 1, moyka 3, noomoyka i) om [upekmuea
94/19 HeHanu4yHocmma Ha derno3umume, ObpXXaHU om cbomeemHama KpedumHa
uHcmumyuyusi. IMeHHO nocnegHoTo YCNoBME HEe € M3MNbAHEHO B HacToAlMA
clfiydan, TbW KaTO KOMMETEHTHUAT HauuoHaneH opraH BbHB He e wuanbnHUnN
3a4bIKEHNETO cuM no uneH 1, Todka 3, noatodka i) oT [OupektuBa 94/19 pa
YCTaHOBU C U3PUYEH aKT HEHaNW4YHOCTTa Ha AEeNOo3nTUTE.

Pecn. nckoBaTta npeTeHuMst Kacae He ,NpaBOTO Ha KoMneHcauus“ no yneH 7
naparpad 6 ot [upektmuBa 94/19, a Bpeaun OT HEU3NbHEHUE HA 3a0b/IKEHUETO Ha
KOMNETEHTHUA HauMoHaneH opraH no yreH 1, Todyka 3, noaToudka i) ot [dupektuea
94/19, HMTO UenuM wu3nnawiaHe Ha rapaHTMpaHusi pasmep Ha Aenosuvta oT
HauMoHanHaTa cxema 3a rapaHTMpaHe Ha Aeno3uTUTe, HUTO MpeTeHuusaTa e
Haco4eHa cpewy ®IBb.

PewweHneTo Ha konmnsmnaTta mexay npaktmkata Ha CEC no geno C-222/02 P. n gp. u
pero C-571/16 K. e nocoyeHo B 1.56 ot PeweHuneTto no aeno C-501/18 ¢ gosoamn ot
ABafdeceT N YeTBbPTOTO CbobpaxeHne Ha [unpekTuBaTta, B KOETO Ce YyTOYHSBA, 4e
Tasn ONPEKTMBA HEe MOXe Aa AoBede A0 OTrOBOPHOCT Ha AbpKaBUTE YNEHKU Unn
TEXHUTE KOMMETEHTHM OpraHn MO OTHOLIEHWE Ha BMOXUTENUTE, ako me ca
ocuaypurnu ooMUNManHOTO BbBEXAAHE U NPU3HaBaHE Ha edHa WM MoBeYe CXeMMU
3a rapaHTMpaHe Ha [Oeno3nTuTe WM Ha camMuTe KPeAUTHU MHCTUTYuMM U ca
OCUrYpUIN  KOMMNEHCUPAHETO MW 3awmTata  Ha  BIOXUTENUTE  CbasiacHo




ycrosusima, rnpednucaHu om rnocodYeHama oOupekmuea. B KOHKpeTHus cnydan,
nckoBata MpeTeHuMs Cce OCHOBaBa WMMEHHO Ha HeU3Nb/IHEHUE Ha ycrosusima,
npednucaHu om [Hupekmusa 94/19, KOeTO Heu3nbiHeHne nogpobHO ce Mnocoun
KaTro goKas3aHO Mo-rope B MOTUBUTE.

Pasnukata mexagy ypegeHus oT [upektvBa 94/19 pexmm Ha rapaHTMpaHe Ha
AENo3NTUTE Ypes HaumoHarnHa cxema/Cxemm n Opyrute puckoBe, Npou3Tuyallm oT
HegocTaTbyeH HaA30p Ha KpeauTHUTE MHCTUTYUMM, € pas3TbiikyBaHa B T.59 oT
PeweHneto no geno C-501/18: Bb3MOXHO e npakTudeckata eqeKTUBHOCT Ha
HanoxeHus ¢ Oupektuea 94/19 pexum Ha rapaHTMpaHe Ha geno3uvtute ga 6vae
3acTpalleHa, aKko HauWoHanHuUTe CXeMu 3a rapaHTMpaHe Ha [genosuTtute ca
obpemMeHeHn C pUCKOBE, KOUTO HE ca NPSKO CBbP3aHu C LenTa Ha Ta3n cxema, KaTo
HanpuMmep npou3TMyalwmnTe OT HeaocTaTbyHMA HaQ30p Hag  KpeauTHuTe
WHCTUTYUMM OT CTpaHa Ha KOMMNETEeHTHUTe opraHu. KasaHo C gpyru gymu,
HaUWOHaNHUTE CXeMW, BKM. ypeaeHoTo B un.7, nap.6 ot [OupektuBa 94/19/EO
npaBO Ha KOMMEHCaUMs Cpelly CxemaTa 3a rapaHTMpaHe Ha Aenosntute, ca
pasfIMYHN OT PUCKOBETE, KOUTO HE Ca MPSKO C8bp3aHu C yesima Ha masu cxema,
KaTo Hanpumep puckoBeTe, NpoM3TMYalLM OT HedoCcTaTbyHUS Haa3op Hag
KpeAUTHUTE WHCTUTYUUMM OT CcTpaHa Ha KOMMNETeHTHUTe opraHu. WckoBata
NMPeTeHUNs ce OCHOBaBa MMEHHO Ha MOCnedHuTe PUCKOBE OT HegocTaTbyeH
Hag30p, KOMTO Ca pas3fiM4yHM OT rapaHuMMTE MO CXEMMUTE 3a rapaHTUpaHe Ha
AEenosnTuTe.

Tosa BmxgaHe Ha CEC no cbBMeCTHOTO ThIIKyBaHe Ha ufeH 1, Touka 3, noaTouKa
i) BbB Bpb3Kka C pasnopenbute Ha yneH 7, naparpad 6 v yneH 10, naparpad 1 ot
OupektnBa 94/19 cnegBa oT T.2 OT Aucno3uvtmBa Ha PeweHue no geno
C-501/18: pasnopenbute TpsbBa ga ce TblKyBaT B CMUCDHLI, Ye He dornyckam
HauuoHanHa npaeBHa ypenba unu AoroBopHa Knaysa, CbrflacHO KOSTO AEeno3nT B
KpeauTHa UHCTUTYLMS, YAUTO NrallaHus ca npeycTaHOBEHU, CTaBa U3UCKyeM efBa
cneq Kato KOMMNETEHTHUAT opraH OTHEME U3gadeHus Ha Tasu MHCTUTYUMUs BaHKOB
NNLLEH3 U NPU YCIIOBME Y€ BIIOXUTENAT U3PUYHO € Mouckan mannawjaHe Ha To3u
peno3nTt. o cunata Ha npuvHUMNA Ha nNpeauMmcTBO Ha npaBoTo Ha Chblo3a
HaLWOHaNHWAT Cbf, ce3npaH C UCK 3a obeslleTeHne 3a BpeguTe, 3a KOUTO ce
TBbPAN, Y€ ca MPUYUHEHM NOopaan M3nnawaHeTo Ha rapaHTMpaHusa pasmep Ha
TakbB Oeno3nT M3BBbH cpoka no yneH 10, naparpad 1 oT Tasu AupekTuea, €
ONBXEH 3a LenuTe Ha MpoM3HAcAHETO MO TO3UM MCK [a He Npunoxu Tasu
HaunoHanHa npaesHa ypeaba unu ooroBopHa knaysa.

3a pga oTroBopu Ha TO3M BbNpOC, B T.63 oT PeweHne no geno C-501/18 CbabT ce
nosoBaBa Ha pelwleHuneTo no genoto K., a B T.10 ot PeweHune no geno C-501/18 ce
couK, Ye onpedenswin 3a YCTaHOBSABAHETO Ha HEHaNU4HOCT Ha [[eno3vTuTe B
KpeauTHa MHCTUTYLMUS ca eQUHCMEEeHO yCrnoBusaTa No YneH 1, Toyka 3, NoAToYKa i)
oT [OupektmnBa 94/19 1 TOBa yCTaHOBSABAHE HE MOXE Aa 3aBUCKM OT OTHEMAHETO Ha
GaHKOBMA NUUEH3 Ha CbOTBETHATaA KpeauMTHA MHCTUTYUUSI, HUTO Aa Ce NocTaBs B
3aBUCMMOCT OT YCMNOBMETO TUTYNAPAT Ha Aeno3nTa ga € npenssun npen Hes
MUCKaHe 3a nnawjaHe, KoeTo Aa He € U3MNbMHEeHO. V3NoXeHOTO e AOMbIAHUTENHO
OCHOBaHMe 3a cbaa ga npueme, vye pgageHoto B Pewenne no geno C-501/18
TbKyBaHe Ha 4n.7, nap.6 ot [QupekTuBaTa He U3ACHSBa B NbSIHOTA cneyudukmTe
Ha HacToALWMS CryYan.

CnepoBsaTenHo, WOM KaTo, KakTo 6e npuMnoMHEeHO B Todka 63 OT pelleHue no




peno C-501/18, uneH 1, Toyka 3, noatodka i) oT gupektmea 94/19 nma gupekTeH
edeKT, HaUMOHAINHUAT CbA, Ce3upaH OT TUTYNAPS Ha Aeno3uT, KOWTO € cTaHan
HeHanuyeH No CMUCHLIIa Ha Ta3u pasnopeaba, ¢ uck 3a obesweTeHne 3a BpeauTe,
NPUYMHEHN OT 3abaBEHOTO U3nnaw,aHe Ha rapaHTUpaHua pasMmep Ha To3M OENO3uT,
TpsabBa No cMnara Ha npuvHUuna Ha NpeanumMcTBO Ha NpaBoTo Ha Cblo3a ga ocTaBu
6e3 npunoxeHne pasnopeaba Ha HaUMOHANHOTO MNpaBoO, KOATO 0O6BBbpP3Ba
n3nnawaHeTo Ha MocoYeHUs pasmep C ycnosudaTa, cnomeHatu B Todyka 70 oT
HacToaLWwoTOo peweHne (1.73 ot Pewenune no geno C-501/18).

Bb3 OCHOBa Ha U3NOXEHOTO CbAbLT MpMEMA, Ye nbpBaTa MCKOBA MPETEHUUs ce
OCHOBaBa €AWHCTBEHO Ha Hen3nblfiHeHWe Ha 4YneH 1, Toyka 3, noaTtoyka i) u 4n.10,
nap.1 ot AdupektuBa 94/19 3a 3abaBa npu ycTaHOBSIBaHe Ha HEHanW4HOCT Ha
peno3ntute B K., KOATO He 3aBUCK, KakTO OT OTHEMAHEeTO Ha nuueH3a 3a 6aHkoBa
AENHOCT, Taka W npeasiBaBaHe Ha WUCKaHe 3a nnawaHe oT TuTynspa. B Tosm
cmucbn T.97 ot Pewenne ot 25 mapt 2021 r. no geno C-501/18 noTtBbpxaaBa
nssoagute Ha PeweHune ot 4 oktomBpu 2018 r., K., C-571/16, 1. 115): lNpn BCUYKK
NONOXeHus1 (PakTbT, Ye He e YyCTaHOBeHa HeHanu4yHoCTTa Ha [Oeno3nTute no
cMucbna Ha uneH 1, Toyka 3, noarodka i) ot [upektuBa 94/19, moxe paa
npeacraensiBa 4OCTaTbYyHO CbLLECTBEHO HapylleHue Ha npaBoTo Ha Chbio3a un aa
MO3BOMIN @aHraXXMpaHETO Ha OTFOBOPHOCTTA Ha AbplKaBa YSieHKa 3a HapyLleHue Ha
npaBoto Ha Cwvio3a. 3a pga paspewum crnopa NO [NaBHOTO NPOU3BOACTBO,
3anuTBallaTa HpPUCOMKUMST HEe MOXe J[a uM3xoxkga oT npeanoctaBkata —
npoTmBopevalla Ha YneH 1, Todka 3, nogToyka i) ot [upektuBa 94/19, Taka KakTo
Ta3u pasnopenba e TorkyBaHa oT Cbaa — 4e pewweHneto Ha bHB ga noctasu K.
nog cneuvaneH Hag3o0p U ga NpeycTaHOBM U3NBIIHEHMETO Ha 3aAdbiKEeHuATa o
Moxe da 6b0e rpupasHeHO Ha yCTaHOBsIBaHE Ha HEHANWYHOCTTa Ha 4eno3nTuTE B
K. (1.100 ot PeweHune no geno C-501/18). Korato ca m3nbrHEHW ycrosusiTa 3a
aHraxxvpaHe Ha OTTOBOPHOCTTA Ha AbpKaBaTa — KOETO criefBa a ce yCTaHOBU OT
HauWoHanNHUTE Ccbaunuwa — [ObpXaBaTa € [AfbXHa n[py  cnasBaHe Ha
HauuoHanHata npasBHa ypenba B obnacTtta Ha OTrOBOPHOCTTa Aa nonpasu
nocrieguuuTe OT Bpedara, NpUYMHEHa Ha YacTHOMpPaBHUSA CYDEeKT OT HapyLUeHUEeTOo
Ha NnpaBoTo Ha Cbto3a (T.116 ot PeweHne no geno C-501/18).

Mo Beye u3noxeHute cbobpaKeHusi, CbabT NpuemMa, 4Ye ca M3NbIHEHU U TpUTe
YCIOBMSA 3a aHraxumpaHe Ha OTFOBOPHOCTTA Ha [AbpXaBaTa 3a HapylleHue Ha
npaBoto Ha EC no nbpBaTa MCKOBa NpeTeHuus: HapylwleHa € npaBHa HopMa C
ANpeKTeH edekT, KOATO npefocTaBs MnpaBa Ha 4YacTHOMpaeBHUTE CcybekTw,
HapylweHneTo Ha HopMaTa € AOCTaTb4yHO CbLIECTBEHO U CbLLeCcTBYyBa Mpska
NPUYMHHO-CNEACTBEHA Bpb3Ka MexXdy HapyleHuMeTo W npeTbpnsHarta oT
yacTHonpaBHUTEe cybekTn Bpeaa.

Kakto ce noco4n, HapyLEeHMETO € CbLUECTBEHO, Tb KaTO HapyLIEHUTE HOPMU Ha
yneH 1, Touka 3, nogToyka i) n 4n.10, nap.1l ot Oupektusa 94/19 ypexaaT SICHU n
NpeunsHn nmnepaTmBHU cpokose, 6e3 NpaBo Ha NpeLeHKa Ha KOMMNEeTEHTHUSA opraH
OTHOCHO TSIXHOTO Cna3BaHe, Nopagu KOeTo He Ce YCTaHOBSIBa M3BMHMM XapakTep
Ha HapyLIEHMETO UNN eBEeHTYyarHa rpeLka npu npunaraHe Ha npasBoTo.
HactoawmsaTt cbaebeH cbecTaB obaye npeleHsiBa, Ye 3a M3BbPLUEHOTO HapyLUeHne
Ha npaBoto Ha EC BHB gbmxu obesweTteHne camo 3a nepuoga Ha 3abaea - oOT
MOMEHTa, B KOWTO peariHo uujlara e Tpabsano ga uma gocTbn A0 Aeno3nta cu Ao
MOMEHTA, B KOWTO HapyLeHMETO € NpeycTaHOBEHO, a UMEHHO 3a nepuoga oT




26.07.2014 r. go 05.11.2014 r., BkntountenHo. Camo 3a To3M Nepuoa e Hanuue 1
NPUYNHHO CreacTBeHa Bpb3ka Mexay usBbpweHoto ot BbHB HapyweHne wu
npeTbpneHnTe Bpeau.

OTHOCHO HavanHaTa gaTta Ha nepuvoga crefBa fda ce Mnocoyu, Yye CpokbT OT 5
paboTHK gHM no un. 1, T. 3, noart. i) ot OupektuBa 94/19, B konto BHB e Guna
ANbXHa Aa u3gage M3puYeH akT 3a yCTaHOBSABaHE HeHanMYHOCTTa Ha Leno3nTuTe,
cmsaTaHo ot 20.06.2014 r. (gataTa Ha noctaBsaHeTo Ha K. nog Hag3op) m3Tvya Ha
27.06.2014 r. Cnep 1031 MOMeHT gencteutenHo bHB e B HapyweHue Ha npaBoTo
Ha EC. lMocTaHOBABAHETO Ha akT, C KOWTO Ce YCTaHOBsIBA HEHarM4yHOCTTa Ha
AEeno3nTuTe He e OOCTaTbyHO YCMNoBME 3a 3arnovBaHe Ha TAXHOTO uannawaHe. C
aKTa, C KOMTO Ce YCTaHOBSIBA HEHann4yHocTTa Ha Aeno3uTuTe caMo ce cTapTupa
cxemara 3a uannaw,aHe Ha rapaHTupaHuTe Oeno3vTU U CYUTaAHO OT AaTtarta Ha
NOCTaHOBSAABAHE Ha TO3M akT, 3ano4yBa ga Teye CPOKbT 3a uannaiwade. o apr.un.
23, an. 5 3I'Bb, B cnyyan ye BHbB Gewwe B3ena pewenneto no un. 1, §3, noar. i) ot
OupekTrBa 94/19 B Ne€TAHEBHUSA CPOK - T.€. HAN-KbCHO Ha 27.06.2014 r., TO CNpsiMo
cpoka oT 20 paboTHM OHM 3a M3nnawaHe Ha genosutute, cmataHo ot 30.06.2014
r., Han-paHo MLeybT € MOXer Aa Nonyyn AocThh Ao AenoduTta cun Ha 25.07.2014 r.
MW MMEHHO TOoBa € [faraTa, OT KOATO peaniHO e 3anovHan ga Tbpnu Bpeau
BCrneacTBue HapyweHueto/zabasata Ha BHB. T.k. peweHuero 3a obGsaBsBaHe
HeHann4yHoCcTTa Ha Aeno3nTute e B3eTo Ha 06.11.2014 r. - KoraTo € OTHeT NnuULuEeH3a
Ha K. n cbobpa3HO OencTBawoTO KbM MOMEHTa 3aKoHoOaTerncTtBo e obsBeHa
HeHanu4yHocTTa Ha [Jdeno3uTute, pecn. € CcTapTupaHa npouegypara no
komneHcupaHe no un. 10 ot OupektuBa 94/19, cnea taswn gata bHB Beyve He e B
HapyweHune/3abaBa u crieqoBaTesniHo 3a TO3U nNepuog 40 AaTaTa Ha mannailaHe Ha
AenosuTa nic HavyucneHaTta goroBopHa nuxea - 04.12.2014 r. nuncea NPUYNHHO
cnencreeHa Bpb3ka.

B upeHTuyeH cmucobn ca: Pewenne Ne 14886 ot 05.11.2019 r. no agm. Ag. Ne
2422/2019 I'., lll ota. Ha BAC, PeweHune Ne 10095 ot 22.07.2020 r. no agm. a. Ne
5693/2017 r., lll ota. Ha BAC , Pewenne Ne 11069 ot 13.08.2020 r. no agm. a. Ne
4272/2017 r., lll ota. Ha BAC, Pewenne Ne 15887 ot 22.12.2020 r. no agm. a. Ne
3655/2020 r., Ill ota. Ha BAC, PeweHune Ne 413 ot 13.01.2021 r. no agm. a. Ne
7165/2020 r., Ill ota. Ha BAC, Pewenune Ne 2316 ot 19.02.2021 r. no agm. A. Ne
3550/2020 r., Il ota. Ha BAC, Pewenne Ne 8891 ot 28.07.2021 r. no agm.a.Ne
13426/2020 . lll ota. Ha BAC.

CbaobT npuema, 4ye pearnHo nperbprnsHara OT uwiuarta Bpega € caMmo pasnukara
MeXay 3akoHHaTa nuxsea 3a nepuopa 26.07.2014 r. - 05.11.2014 r. n ns4ucrneHara
3a cblMda nepuog gorosBopHa nuxea. B 1o3m cmucbn ca: PeweHne Ne 12020 ot
24.11.2021 r. no agMm. a. Ne 4192/2018 r., lll ota. Ha BAC u Pewenne Ne 11847 ot
22.11.2021 r. no agm. a. Ne 4980/2021 r., lll ota. Ha BAC, cnopea 4inTo MOTUBM:
,O0be3weTteHmneTto no un.l1, an.1 30O0OB He cneaea ga ce npeBpblua B CpeacTBo 3a
HeocHoBaTenHo oboraTtsBaHe. [Mopagu ToBa € HeobXxoaMMO 3a NPOLLECHUSA nepuog
pasMepbT Ha mMannarteHaTa 4OroBopHa nuxea, BKMOYeHa B cymata ot 115 194.05
nB., aKko MMa TakaBa, Aa 6bae npucnagHaT oT pa3Mepa Ha 3akOHHaTa fMXBa BbpXy
cblyaTa cyma”“.

He e cnopHo 1 ce ycTtaHoBsiBa OoT nucmo n3x. Ne 5197/19.10.2016 r. Ha [dunpma] (B
HECBCTOATENHOCT), Ye 3a Lenus nepnoa Ha NoCTaBAHETO M NOA chneunarneH Haasop
A0 OTHEMaHe Ha nuueHs3a n K. e Hauncnaeana nuxea no Aeno3nTtuTe n Tasm nuxea



yyacTBa npu nsnnawaHe Ha rapaHuunsa ot ®IBb.

CbabT KpeguTupa npueta nNo Aenoto cbaebHo-cHeToBOAHA ekcnepTusa, KaTo
KOMMNETEHTHO W3roTBeHa, BKM. Bb3 OCHOBa Ha WHpopmauus ot  [dupma] (B
HecbcToATEeNnHOCT) U oT ®IBB. Cnopen Hes, BCekn eauH BIior, BKI1. HAYUCrieHaTa
nMxea KbM pJdaTtata Ha peweHneto Ha BHB ot 06.11.2014 r., y4acTtBa
NPOMNopLMOHAnHoO B anropMTbMa 3a U34YUCsiBaHE Ha noasiexawara Ha usnnawaHe
rapaHuma ot ®IBb. Ha 6asa Ha paHHMTe, npegocTtaBeHM B nNMCMO M3X. Ne
5197/19.10.2016 r. Ha [dbupma] (B HecCbCTOATENHOCT), BEWOTO Nuue e
ycTaHoBuro, 4e B cbopHaTta cyma oT 196 000 nB. MApPUYHOTO M3pPaKeHue Ha
rmaeHMuaTa e 188 161.15 nB., a Ha nuxBata — 7838.85 nB. [MocnegHaTa cyma Ha
nannateHn ot PIrBb nuxBM He MoOXe Oa ce npueme 3a perieBaHTHa Mnpwu
N34YNCNeHnaTa, Tb KaTo Kacae rnasHuLa, pasnnyHa oT rapaHTupaHnsa Oenosut.
O6ekTuBEeH M3MepuTen Ha ObMKUMOTO obe3ueTeHne 3a 3abaBa 3a perieBaHTHUS
nepvog ot 25.07.2014 r. po 05.11.2014 r., e pasnukata Mexgy HaducreHara
AOroBopHa IiMxBa BbPXY BfioOra Ha uwuata v AbXKMMarta 3akOHHa nuxeBa 3a
3abaBa, HO BbpXy egHa v cblua rmasHuua — 196 000 nB. Taka He 6u ce cTurHano
[0 HeocHoBaTenHo oboratsiBaHe, Tbi KaTo 3a perieBaHTHUS Nepuon HanuyHocTTa
no Bnora e 6una B nNo-ronsiM pasMmep OT rapaHTupaHns muHumym ot 196 000 nB.,
BKM. € Hanuue cpaBHMMa 6asa mexay noroBopHaTta 1 3akoHHaTa JINXBU.

ETo 3awo, peneBaHTHUAT pasMep Ha AbMKMMOTO o0be3weTeHve crnegBa ga ce
ornpenenu Kato pasnuvka Mexgy wusuvicneHata 3a nepuoga 26.07.2014 r. pgo
05.11.2014 r. goroBopHa nuxea B pa3Mmep Ha 1586.72 nB. U 3aKOHHaTa nuxea 3a
nepvoga ot 25.07.2014 r. go 05.11.2014 r. B pa3mep Ha 5627.65 nB., unn cyma B
pasmep Ha 4040.93 nB. CbabT NpMema, 4Ye C Ta3m cyma ce Cbu3MepsiBa peasnHo
npeTbpnsHarta oT uweua Bpega no cmucbria Ha yn. 4 ot 300OB nopagu ToBa, ye
He e Nony4un 4ocTbn A0 rapaHTUpaHus pasmep Ha Brora cu B peneBaHTHUA no Y.
1, §3, noart. i), Bp. 4n.10 ot OupektuBa 94/19 cpok. C ornen AUCNO3UTUBHOTO
Ha4yano B npoueca Mo nbpBaTa MCKOBa MpeTeHUMs Ha uvwuarta crnegsa ga ce
npucban cyma B pasmep Ha 500 nB.

BTopara uckoBa npeTteHuus 3a npucbhXxaaHe Ha cyma B pasmep Ha 17 792.44 ns.,
npegcraBnsiBalla pasnukata Mexay pas3Mmepa Ha BrioXeHusita U B [doupma] wm
n3nnaTteHua W rapaHTupaH [genosnT, CbAbT HamMupa 3a HeocHoBaTernHa W
HegokasaHa. Tasn npeTeHUMa Ha uuiLlaTa ce OCHOBaBa Ha HOPMU-MPUHLMNN, KOUTO
Ce HyXOaaT oT gonbiHuTenHa npasHa ypenba - yn.l7 mn un.54 or Xaprtata Ha
OCHOBHUTE MpaBa Ha EBponenckus cbio3, ypexaalinm npaBoTO Ha COBCTBEHO U
3abpaHata 3a 3noynotpeba c npaso, yn.120 OPEC (ObpxaBuUTe-yneHkn
nposexaaTr TexHUTe WKOHOMUYECKM NONMUTUKM C orfen JgornpuHacaHe 3a
noctTuraHeTo Ha uenute Ha Cblo3a), 4n.24 ot PernameHt (EC) Ne 575/2013 r. Ha
EBponeickua napnameHT n Ha CbBeTa OT 26.06.2013 r. (OUeHKaTa Ha akTUBUTE U
3agbanaHcoBUTE NO3NLMM Ce€ WU3BbPLWBA B CBLOTBETCTBME C Mpunoxumara
cyeToBoAHaTa pamka), 4n.63-65 JPEC ,Kanutanm n nnawaxns“. Makap ga kacast
OocHoBononaraiwn 3a EBponenckusa cbio3 NpuHUMNU Kato ceobogarta Ha OBUMXKEHUE
Ha KanuTanu, cbobpassiBaHe Ha MKOHOMUYECKUTE MOSIUTMKM M OLEHKA Ha aKTUBU
cbobpasHo dpyau rnPUIOKUMU HOPMU UM OBLLMAT NPUHLMN 3@ HEMPUKOCHOBEHOCT
Ha cobCcTBeHOCTTa, BU3MpaHUTe pasnopenbu He ypexaaT SICHO U NpeuusHo
npaBuno B Mon3a Ha 4YacTHUTe CyBeKTn, a ce HyXOaaT oT AONbIIHUTENHa npaBHa
KOHKpeTu3auuda. B ngeHTnyeH cmmucbn e obuwoto npasurno Ha un.2, an.6 3bHB,



ypexgawo obwu Haas3opHu dyHkumm Ha BHB - Bbbnrapckata HapogHa 6aHka
perynvpa n ocbLUEeCTBABa HaA30p BbpXy AENHOCTTa Ha Apyrute 6aHkn B cTpaHaTta
C ornen nogabpXaHe cTtabunHocTTa Ha OaHKoBaTa CUMCTEMaA U 3aluTa MHTepecute
Ha Brnoxutenure. 1o Te3n cbobpaxeHnss CbabT HaMUpa, Ye HE € U3MbITHEHO €4HO
OT M3nCKBaHunATa Ha 4n.2e,an.l, 1.1 300B, a MeHHO 3a HapyLleHne Ha nNpaBHa
HOpMa C AOUPEKTEeH edeKkT, KOSATO MNpPeaocTaBs Ha YacTHoMpaBHUTE CYyOekTu
KOHKPETHU Npasa.

Ha cnepgBaluo MAacTo, HEe Cce YycTaHOBABa W W3UCKBAHETO 3a npsika
NPUYNHHO-CIEACTBEHA BPb3Ka MeXAy HapyLleHMeTo U npeTbpnaHaTa oT uwuara
Bpena. HeBb3aMOXHOCTTa Ha uuieua ga nonydun ot K. genosmpaHute cu B H6aHKkaTa
napudHn cpegctea kbm 06.11.2014 r., ce Ab/MKM Ha m3nagaHe Ha OaHkata B
HennaTeXxxocnocobHOCT, 4oKaTO Hag3opHaTa AenHocT Ha BHB Bbpxy genHocTTa Ha
K. He e goBena B npska M HenocpeacTBeHa MPUYMHHA Bpb3Ka U HAMA 3a Npsk
pesyntar HennartexocnocobHoctta Ha K.. B 103 cmucwbn ca: PeweHne Ne
1522/04.02.2021 r. no agm.a.Ne 5506/2020 r., PeweHune Ne 10754/25.10.2021 r. no
agm.a.Ne9994/2019 r., PeweHne Ne 9018/04.08.2021 r. no agm.a.Ne 3553/2020 r.,
Pewenne Ne 295/13.01.2022 r. no agm.a.Ne 8755/2019 r., Bcudkm Ha lll-To
otaeneHune Ha BAC.

B ponbnHeHne, ¢ monba ot 02.09.2021 r. otBeTHukbT BHBE e npeacrtasun
AokasaTenctBa, 3a B3emaHeTo Ha uwuara 1. A. 1. He camo e npueTo B
NPOU3BOACTBOTO MO HECHCTOATENHOCT Ha K., HO € BKNIYEHO 1 B pasnpeaeneHneTo
Ha HaNU4yHW CyMU MexXay KpegutopuTe Ha BaHkaTa B HECBHCTOATENHOCT, NP KOETO
uwuata peanHo € nonyyuna 4vact oT npeTteHauMpaHoTo B3emaHe. [1OKOnkoTto
NPOM3BOACTBOTO MO HECHLCTOATENHOCT HE € MPUKITYUO, Hanuue € pearnHa
Bb3MOXHOCT Aa AONbMAHUTENHO YAONETBOPSABaHE Ha uujlaTa 3a npeTeHaAnpaHoTo
B3emaHe. WM3noxeHOTO € [ONbfHUTENHO OCHOBaHME 3a OTXBbPrisiHE Ha
npeteHumaTa B pasmep Ha 17 792.44 nB.., npeactaBnsaBalla pasnukara mexay
pasmepa Ha BnoXeHuaTa n B [doupmal n nannateHus 1 rapaHTupaH 4enosur.

B 3aknoveHne crneaBa ga ce otbenexu, 4e BTopata MCKOBa NpeTEHUUS 3a cymarta
oT 17 792.44 nB. oCcTaHa HanbMHO HeAoKasaHa B npoueca. YacT oT TBbpaeHusaTa
Ha wuWUaTa KacadaT Xxapaktepa Ha wusrorBeHus Ha 20.10.2014 r. goknag ot
[dnpmal, [dupmal u [dupma] ,0O4TOPCKN OOKMaA“ N HEroOBOTO CLOTBETCTBUE C
MeXayHapoaHuUTe oauTopcku ctaHgaptu. CbobpasHo 00w oTo pasnpegeneHne Ha
AokasatencrtBeHata TexecT B npoueca no 4n.l54, an.l [ITIK uvwuyata He e
aHraxupana oTHOCUMMK loka3aTencTBa Nno Te3n cu TBbpaeHusa. Crnopen HacTosALWmS
CbCTaB Ha CbAa, NPUINOXEHUAT KbM nckoaTa monda OanteH goknag Ne 00..115 ot
M.okTomBpu 2015 r. Ha CMeTHaTa nanarta npeacTaBfisiBa €KCNepTHO CTaHOBULLE
06e3 3agbmkuteneH un obBbp3Baly Xapaktep. KakTto u3pMYyHO € MNOCO4YeHO B
AOKyMeHTa, ,0TroBopHocTTa Ha CMmeTHaTa manarta ce cBexaa [a u3passiBaHe Ha
obocHogaHO  3aKrw4vyeHue Mo egekmusHocmma Ha baHkosuss — Had3op,
ocblliecTBsaBaH oT bBHB B nepnoga ot 01.01.2012 r. go 31.12.2014 r. B
npasomowunaTa Ha CMeTHaTa nanara No cMucbfa Ha 4n.6, an.2, 7.5 n 1.6 oT
3akoHa 3a CmeTHaTa nanaTta ce BKAOYBA OAWTHA AOENHOCT Ha OrgxeTHuTe
pasxogn Ha BHB wn TAXHOTO ynpaBneHue, Ha oOpMUPaAHETO Ha TrOAULLIHOTO
npesuvLLIEeHe Ha npuxoauTe Hag pasxogute Ha BHB, AbMXUMO KbM AbpXKaBHUS
O oXeT, U Apyrnte B3aMMOOTHOLWEHUS Ha B6aHkaTa ¢ AbpxaBHus GrogxeT. CbabT
He npuema, 4Ye npunoxeHuat OguteH goknag Ne 00..115 ot m.oktomBpu 2015 r. Ha



CmeTHaTa nanarta € B U3NbJSIHEHME Ha npaBoMmowmaTa no 4n.6, an.2, 7.5 n 1.6 ot
3akoHa 3a CmeTHata nanata. [lopun ga ce npueme obpaTtHOTO, obWMAT n3Bog B
aoknaga, ye ,0aHKOBMAT HaO30p He € OOoCTaTbyHO edhekTuBEeH 3a nogabpkaHe
ctabunHocTTa Ha 6aHkoBaTa cucTemMa“ He e AoCTaTbYeH 3a JoKa3BaHe Ha npsika u
HenocpeacTBeHa NPUYMHHO-CeACTBEHA BPb3Ka 3a LENMTE Ha rMaBHOTO AOKa3BaHe
B CbaebHUA npouec no UCcK ¢ NpaBHO OCHOBaHMe 4n.2B, an.l, 1.1, Bp. un.l, an.l
30008B.

Mwuata t8bpAN, Ye BHB He e m3anbnHuNa 3agbimkeHneTo cu no Yn.2, an.6 ot
3BHE, B pesyntaT Ha KoeTo ce e cturHano o kpusata ¢ K.. B nogkpena uyutmpa
OputeH poknag ot Mm.oktomBpu 2015 r. Ha CmeTHata nanata ,EdektuBHOCT n
edmukacHocT Ha 6aHkoBMA Haasop, ocbulecTBaBaH oT BbHB B nepuoga ot
01.01.2012r. 0o 31.12.2014 r.“, Bb3 OCHOBa Ha KOWTO M3Bexaa uaeog, 4ye bHBE He e
yrnpaxHuna AbmKMMua oT Hed OaHKoB Hag30p, He e pearwpana agekBaTHO Ha
cb3ganarta ce npe3 2014 r. cutyauma c K., pecn. He e ocurypuna pocrarbyHa
3awmTa Ha npaeata Ha Brnoxutenure B K..

Mpn TO3M M3xog Ha cnopa M Ha ocHoBaHue 4n.10, an.3 30JOB OTBETHUKBLT
cnegBa ga 6bae ocbaeH Aa 3anfnatyv Ha uvulata  HanpaBeHUTe  Pa3HOCKM
3a AbpXaBHa Takca B pa3amMep Ha 10 nB., 3annaTteHun 3a obpasyBaHe Ha HaCTOALLETO
cbaebHo nponssoacTtBo. OCHOBATENHO € UCKaHETO Ha uuarta 3a npuchxagaHe Ha
CTOPEHUTE pasHOCKM 3a ekcrieptuda B pasmep Ha 300 nB. (50 nB., BHECEHM Ha
20.03.2017 r., n.267 n 250 nB., BHeceHn Ha 25.10.2021 r., n.318). He ca
npegctaBeHM [okasaTencrtea 3a [OrOBOPEHO W u3nnaTeHo  afBOKaTCKO
Bb3HarpaxgeHue, nopagmn KOeTo TakoBa He ce Npuchbxaa.

CbaobT Hammpa 3a HEOCHOBATENHO MCKAHETO B MMUCMEHAaTa 3alimnTta Ha OTBETHMKA
3a NpuUCbXOaHe Ha CTOPEHUTE pPasHOCKM 3a adBOKATCKO Bb3HarpaxaoeHue wu
Bb3HarpaxxgeHne 3a eKcneptu3a, CbOTBETHW Ha OTXBbprieHaTa 4acT OT MCKa.
HopmaTta Ha 4n.10, an.4 3040B (OB, 6p. 94 ot 2019 r.) e Henpunoxuma B
HaCcTOSALWETO NPON3BOACTBO CcbrnacHo nap.6, an.1 ot N3P Ha 3X[ Ha 3040B (OB,
6p. 94 ot 2019 r.). HactoawmaTt cbaebeH cbCcTaB He HaMupa 3a 3a4bIIKUTENHN
MOTMBUTE, LUMTMpaHM B 4YacT OT akTyanHata cbaebHa npaktumka Ha BAC ot
Onpegenenne Ne 2 ot 20.04.2021 r. no Tbnk. 4. Ne 1/2019 r., OCC ot 'K Ha BKC u
OCC OT I n Il Konerna Ha BAC, cnopep koeto: CbrnacHo § 6, an. 1 ot 3143040B
(o6H. B OB, 6p. 95/29.11.2019 r.) HoBaTa anuvHes 4 Ha 4n. 10 ce npunara no
penata, obpasyBaHu nNo uckoBu monbu, nogageHu cneq BAM3aHeTo My B cuna.
CbwoTO crnegBa La € paspelleHMeTO M 3a 3aBapeHuTe gena Cc orneqn Bede
n3paseHaTa siCHa BONSA Ha 3akoHogaTensi No TOo3n BBLMPOC, a U 3a ga ce udberHe
3aHanpen pasfniMyHO TpEeTMpaHe Ha CXOOHW MONOXEHUs, pasnuyaBalln ce
eaunHcTBeHO no Bpeme. Cneg BnusaHe B cuna Ha un. 10, an. 4 3040B
NOCTaBEHUAT MO TbIKyBaTENHOTO AeN0 BBLMAPOC Ce siBsABa "HeypedeH Bbhpoc" no
cmucbna Ha § 1 ot N3P Ha 30[0B 3a 3aBapeHuTe gena v no cunarta Ha Tasu
npenpailawa pasnopenda npunoxeHne nNo TAX cneasa ga HaMepsaT HOPMUTE Ha
yn. 78, an. 3 n an. 8 [TIK, kouto ca WAEHTUYHM NO CMUCBIZT C HOBOTO
3aKkoHodaTenHo paspeweHue B Un. 10, an. 4 3040B.

CneagBa ga ce AbpXun cMeTKa 3a cneunanHua xapaktep Ha 3O4O0B u npaktukata
Ha EBponenckus cbA No npaBaTa Ha 4YOBeKa, Ye NMOHACSAHETO Ha HecbpasMepHMU
Pa3HOCKM OT uuleua npu npeteHuuaTa 3a obesweteHmne no 30O0OB He cnegBa ga
npenaTcTBa HeroBmst 4OCTbN 4O CbA.



Taka, B PeweHne Ha ECIMNY ot 12 tonu 2007 r. C. cpewy Bvnrapusa (S. v. B.), Ne
68490/01 1 Pewenne Ha ECIY o1 08.01.2013 r. no geno H. . cpewy Bvnrapusa
(anba Ne 30544/06 r.) ECIMY e nocTtaHoBWM, 4Yye HanaraHeTO Ha 3Ha4duTenHa
buHaHCOBa TEXECT, AbMKUMa cried NpuKnioYBaHe Ha NPOU3BOACTBOTO, MOXe Aa
AencTBa KaTo orpaHuMyeHve Ha npaBoTo Ha cbfg (BX. C., § 54 n M., § 57, n gBete
UMTMpaHu no-rope, kakto u L. cpewy bvnrapua (T. v. B.), Ne 20594/02, § 26, 12
toHn 2008 r.). Hesasucumo, Ye pelweHusTa Ha ECIMY ca noctaHoBeHW NO NoBoA Ha
Ab/KMMa Abp)KaBHaA Takca no pasmep Ha 4 % no gena no 3000B, kakBoTo
M3nCKBaHe BeYe He CbLLEeCTBYBA, TO CblLUUTE NpeacTaBnsABaT OPUEHTUP OTHOCHO
TbIIKyBaHETO Ha NPaBOTO Ha AOCTbN A0 CbA N0 CMUCHNA Ha 4n.6, nap.1l ot EKIMY.
KaTo TakaBa ce pasrnexaa cutyaums, KOSToO € BeposaATHO a pa3ybenmn xxepteute aa
npegsBsBaT UCKOBE CpeLly ObpxasBaTa unu ga uckat NpuHyguTenHo U3nbiiHeHuEe
Ha cbaebHW pelleHUs B TAXHaA Mon3a, KOATO He MOXe Aa ce pasrnexga Karto
pas3yMHO OorpaHvyeHne Ha NpaBoTo Ha xanbonogarens Ha 4OCTbN 4O CbA.
Busupanute aprymentn Ha ECIY ca ponbnHuTeneH [oBO4 3a HacTOSALWMS
cbaebeH cbCTaB 3a CTPUKTHO ThIIKyBaHe Ha NPUMOXEeHWeTO Ha HopmaTta Ha 4n.10,
an.4 3040B (OB, 6p. 94 ot 2019 r.).

Boaoum oT rOPHOTO AOMUWHUCTPATUBEH CcCba, C. rpaa, I-Bo
oTaeneHue, 19-n cbeTas,
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OCBXXAA Bbbvnrapcka HapogHa 6aHka, [HaceneHo msacto] 1000, nn. K. A. 1“ Ne 1,
Aa 3annatu Ha . A. 1., EMH [ElH], ot [HaceneHo macTo],[XK], kunuweH agpec] Ha
OCHOBaHue un.2s, an.l, 1.1, Bp. un.l, an.l 30008B obeslleTeHne 3a
nMmyLecTBeHn Bpeaun B pasmep Ha 500 nB., npeTbprieHn B nepuoga ot 26.07.2014
r. 0o 05.11.2014 r., BcnegcTene Ha n3BbpLieHo ot BHB HapyweHne Ha NpaBoTo Ha
EBponeinckua cbio3, M3passiBawo Ce B HEB3EMaHe Ha peleHne 3a obsBsiBaHe
HEeHanuW4YHOCT Ha eno3unTute B [hupmal, B MMnepaTMBHUA CPOK OT NeT paboTHu
AHW, CbrnacHo Npunoxmnmara ¢ gupekTeH edekt pasnopenba Ha un. 1, §3, 6ykea i)
oT Aupextuea 94/19/EO Ha EBponenckus napnameHT n Ha CbBeTta oT 30 man 1994
r. OTHOCHO CXeMUTe 3a rapaHTMpaHe Ha Aeno3nTh, KakTo M Ha OcHoBaHue 4n.10
an.3 30[0OB cTopeHnTe B HaAcCTOSALLETO NPOU3BOACTBO PasHOCKM B pasmep Ha 10
nB. 3a AbpxaBHa Takca n 300 nB. Bb3HarpaxaeHue 3a cbaebHa ekcriepTusa.
OTXBbPIA wuckosata monb6a 1. A. I., EIH [ElMH], oT [HaceneHO MACTO],[XK],
[xunuweH agpec] cpewy bbvnrapcka HapogHa 6aHka, [HaceneHo mscTo] 1000, nn.
K. A. 1 Ne 1, B yacTTa, B KOATO Ce uUcka aa 6bae npucbaeHa cymarta ot 17 792.44
nBe., NpeAcTaBnsBalla pasnukaTa Mexay pasMmepa Ha BroxeHudara Ha muuarta B K.
Al v n3nnateHns n rapaHTupaH 4enosuT.

PeweHneTto moxe oa ce obxansa B 14 fHEBEH CPOK OT CbOBLLEHNETO 4O CTpaHuUTe
3a NOCTaHOBSIBAHETO MY C KacaumoHHa »anba npeg BAC Ha PB.



