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B UMETO HA HAPOJA

AOMUHUCTPATMBEH CbA - CO®ouA-rPAL, lMbpBo oTaeneHune 19
cbCTaB, B Ny6nuyHo 3acegaHue Ha 15.12.2021 r. B cnegHus CbCTaB:
CbOWNA: Nob6pocnas PykoB

Npu y4acTneTo Ha cekpeTapst CtaHucnasa [aHaunoBa M Npu y4acTueTo Ha
npokypopa Kupun OumMuTpoB, kaTo pasrnega geno Homep 12759 no onwuca 3a
2017 roowHa poknagBaHO OT cbaudaTa, M 3a Oa Ce npousHece B3e Mnpensug
CIeaHoTO:
[IpensBeH e Wick ¢ MpaBHO OCHOBaHme 4i.2B, an.l, 1.1, Bp. wi.l, anr.l 3010B,
mo pena Ha wi.203-—207 AIIK.
[TpousBoacTBo ¢ obpasyBaHo mo uckoBa monba C. JI. B.-C., ET'H [ETH], ot [HaceneHo
msicto], [ymuual, er.3, an.12, u cve cpaeben aapec [Haceneno mscto], [ynuual, etr.2, upes
anB. M. @. or CAK, cpemy briarapcka napoana 6anka (bBHB), [Haceneno mscro] 1000, .
»K. A. I Ne 1, ¢ uckane 3a npuckxkiaane Ha cymata oT 1578.01 nB., mpeacraBisBaiia
o0e3IIeTeHrne 3a UMYIIEeCTBeHH Bpenu 3a nepuoga ot 26.07.2014 r. no 05.11.2014 r., npe3
KOMTO HE € MMaJja JOCThII 10 cpeiacTBaTa cH, aenosupanu B [pupma] (K.), mocraBeHa 3a
ChIMS NEpUOA oA crnenuaineH Haasop Ha bHDB, BenHo cbc 3axkoHHaTa JIMXBa OT JaraTa Ha
npensiBsiBaHe Ha nckoBaTa Monoa Ha 03.07.2017 1. 10 OKOHYATETHOTO ¥ M3ILIAIIaHE.
Nmmata mogabepka, ue Ha 28.02.2014 r. cxmoumna ¢ K. paMKOB J0TOBOp 3a IUIATEKHH
yCIIyrd 3a notpeburenn u aHeke kbM Hero Ne 137045 or chmiata jaTta 3a OTKpUMBaHE Ha
0aHKOBa CMETKa IPH YCIOBUATA Ha IpedepeHianeH 6e3cpodeH aemno3ut. ChriacHO aHeKca
CyMHTE 10 OaHKOBaTa CMETKa CIIeABAiO jJa ObaaT 3anmTeHd or PoHJa 3a rapaHTHpaHe Ha
BioroBere B Oankute (PI'BB), a m3mnmamanero um or ®I'Bb cieasano na 3amoune He
no-kbcHO oT 20 paboTHHM AHM OT Aarata Ha pemeHuero Ha BHB 3a oTHemaHne nuieH3a Ha
OaHkara.
C Pemrenune Ne 73 ot 20.06.2014 r. na Yupasurenuus ceBet (YC) na BHB, Ha ocHoBaHue
9115, an.l, 7.2 u 1.3, w116, an.1 w an.2, 1.2, 3, 6 u 7, Bp. wn.103, an.2, 1.24 or 3akoHa 3a
kpenutHute uHctutynuu (3KM) K. e mocraBeHa moj creruaieH Haa30p 3a CPOK OT 3



Mecela, Ha3HAYeHW ca KBECTOPH M € CIPSHO M3MBJIHCHUETO Ha BCUYKH 33JIbJDKCHHS Ha
Oankara. B Ta3u Bpw3ka BHDB BB3OXkHIa HA KBECTOPHTE 32 OCHTYPST ITBJICH aHAU3 U
OLICHKA HA aKTUBUTE M IMACHBUTE Ha OaHkoBarta rpyma [dupmal.

C Pemenne Ne 138/06.11.2014 r. na BHB, Ha ocHoBanue 4i.36, an.2, 1.2, w103, an.1, 1.1 u
an.2, 1.25, un.151, an.1, mp.1 ot 3KU, un.16, 1.15 ot 3bHB, O6un orHer nuieH3sT Ha K..
Crnopen cpmmoto pemternre Ha BHB, cnenBano ga 6b1at npeanpueT AeiicTBUS 3a MOJlaBaHe
Ha MCKaHE J10 KOMIIETEHTHHUS ChJl 332 OTKPHBAaHE Ha MPOU3BOJICTBO MO HECHCTOSTECIHOCT Ha
OankaTa, KakTo u 1a 0b1e yBenomen OI'Bb.

C Pemenne Ne 61/18.11.2014 r. na YC na ®I'Bb 6wim onpenencHu neBeT o0CTyXBallu
0aHKM 32 W3IUIAIAHE HA TapaHTUPAHHUTE BJIOTOBE, KaTO M3IUIAIIAHETO CIICBAJIO JIa 3all0YHE
Ha 04.12.2014 r., Ha KOATO J1aTa UIIIATa KMasia JOCTHII 10 CyMaTa IMOBJIOTA CH.

Bb3 ocHOBa Ha mocoueHuTe (GakTH ce npereHaupa Hapyiienue Ha upextua 94/19/EO,
usmenena ¢ lupextusa 2009/14/EO, a uMeHHO Hecma3BaHe Ha cpoka 1o wi.1, 1.3, moarouka
I ot JupektuBa 94/19 ot 5 paboTHHM JHU 3a YCTAaHOBSBaHE Ha HEIUIATEKOCIIOCOOHOCT Ha
0aHKaTa M 32 OTHEMaHe Ha JMIeH3a i 1 Ha cpoka no wi.10, map.1l ot cemara JlupekTrBa OT
20 paboTHM AHM OT JaTaTa Ha ycraHOBsiBaHeTo mo 4i.l, T.3, moarouka i ot JupektuBa
94/19/EO 3a u3ruianiane Ha JOKa3aHUTE FapaHTHPaAHH JCMO3UTH MO HEHAJUYHH JICIIO3MTH.
Cuurta, 4e Te3 HOPMHU UMAT AUPEKTEH e(DEKT.

Wunmata mogaepika, Y€ BB3MPHETHSAT IMOAXOA B  HAIMOHATHOTO 3aKOHOJATEICTBO
nporuBopeun Ha JlupektuBa 94/19/EO, KosATO W3MCKBa CXeMarta 3a TapaHTHpaHe Ha
JIETIO3UTUTE J1a OBJIe B ChCTOSHHE Ja M3IUIATH JIOKA3aHUTE MPETCHIIUU Ha BJIOKUTEIHUTE 110
OTHOIICHUE Ha HEHAJUYHW JCMO3WTH, HE3aBUCHMO Jalld ca HajJWIe YCJIOBHUATA IO
HAIlMOHAJIHOTO 3aKOHOJATEICTBO 3a OTHEMAHE Ha JIMIIEH3a Ha OaHKaTa.

Himata t8epau, ye kbM 20.06.2014 r. K. He ¢ Ouila B ChCTOSIHHE J1a TIpUEMa 3asBKH M J1a
U3IJIama AbJDKUMHUTE W TUIATHMHE JICTIO3UTH, KaTO caMara KPEeIUTHA MHCTHTYIHS ¢ BHECHa
uckane B BbHb na Obne moctaBeHa mox CHEIUalCH HAI30p MOpagud MpolJieMu ¢
JUKBUIHOCTTA. ETO 331110 KbM TO3M MOMEHT OMJIM M3ITBbJIHEHH M3UCKBAHMATA 3a 3aJIclCTBaHE
Ha cxemara 3a rapantupane Ha jernosutute no JupektuBa 94/19/EO: kommeTeHTeH opraH
Jla YCTaHOBH, Y€ JICTIO3UT, KOWTO € AB/DKUM U TUIATUM, He € OWJI M3IJIATeH OT KpeAWTHA
WHCTUTYIWSI ¥ B paMKUTE Ha 5 pa0OTHHW IHU CJel TOBa 3aKJIIOUYEHHUE KOMIIETEHTCH
HallUOHAJIGH OrpaH Ja OmpeAeser Jadd ChOTBETHATa KPEJAWTHA WHCTUTYIUS H3IJISKIA
HECIOCOOHa 32 MOMEHTA 110 MPUYHMHH, MPSKO CBBhP3aHU C HEHHOTO (PMHAHCOBO ChCTOSHUE,
Jla M3IUIATH JISTIO3UTA M JIa HE ChIIECTBYBA OJIM3Ka MEPCIEKTHBA Ja Ob/Ie B ChCTOSHUE J1a TO
HampaBu. B chOTBETCTBHE C TE3W CPOKOBE, CXEMaTa 3a TapaHTHPAHE Ha JICMO3UTH CIICIBAIIO
Jla € B ChCTOSIHUE J1a M3TUIATH HAJICKHO JIOKA3aHUTE B3EMAaHUS HA BIIOKUTEIUTE B PAMKHTE
Ha 20 paGoOTHH JTHU, CJIE] KATO KOMIIETEHTHHUSIT HAIIMOHAJICH OPTaH € B3eJl CBOCTO PCIICHHE.
Ot pasnopeadure Ha w1.36, an.3 or 3KM u 41.23, an.5 or 3I'BB (0o1™.) u3Bexaa u3Bo, ue
BHB e xoMIeTeHTHUAT OopraH 3a yCTaHOBSIBAHE HEHAJMYHOCTTA Ha neno3utute. Cunra, ue
nocraHoBsiBaiiku Pemenue Ne 73 ot 20.06.2014 r. BHb Ha mpakThka € HampaBmia
O0OCKTMBHA KOHCTATallkd 3a HEHAJMYHOCT Ha JEMO3UTUTE II0 CMHMChIa Ha wil, T.3,
noarouka | or JlupektuBa 94/19/EO u mommppika, dYe MoOCieaHata pasmopenda uma
TUPEKTeH e(QeKT — MpsSK HM3TOYHUK Ha mpaBa U 3aabipkeHuss 3a BHB pa ycranosm
HEHAJMYHOCTTA HA JICTIO3UTHTE C W3PUYEH aKT, Pa3IMuyeH OT aKTa, C KOHWTO ce OTHeMma
JUIEH3a Mopaau HemaaTexocrnocooHoct. IlocouBa, ve 3a wuckoBus mnepuonx bHB, B
HapyIIeHHWEe Ha 3aJb/DKeHreTo cu 1o wi.l, 1.3, moarouka I or dupektua 94/19/EO, He e
W3J1aia aKkT 3a CTapTHPaHe HAa KOMIICHCAIIMOHEeH MeXaHu3bM 1mo Wwi.10 ot J[upekTuBarta, KaTo
cBoOOaTa Ha MpeleHKa Ha HAJ30pHHS OpraH € OrpaHWYeHa OT CPOKOBETE W IEJUTE Ha



Hupextusa 94/19/EO.

HamnpaBen e u3Box, ue ¢ OesneiictBuero cu bHB, B kadecTBoTO I Ha aJIMMHHCTPATUBEH
opras, OINpaBOMOIIEH JIa OCBHILIECTBSIBA HA/I30p HAJl KPEAUTHUTE UHCTUTYIIMU B bhirapus, e
Hapymuia OOIIHOCTHOTO/ChIO3HOTO MPaBO, KaTO HE € M3BBPINMIA aJeKBAaTHA HaMeca I10
OTHOIIICHUE HA WHTEpecUuTe Ha BioxkHUTesMTe B K. 1a MMar ocurypeHa BB3MOXHOCT B
paMKUTE HAa YCTAaHOBEHHUS OT CBHIO3HOTO MPaBO 5-IHEBEH CPOK Ja MOJ3BAT U YIPaBIISIBAT
cpelcTBaTa CH B TIOCTaBeHaTa IIOJ CIICMAJICH Haa30p OaHka. B HapymieHue Ha Te3u
W3WCKBaHMSI, ICTIO3UTUTE OCTAaHAIM HEHAJUYHH Tpe3 Ieaus nepuo, npen kowto K. Omia
noctaBeHa 1o creruainer Haazop (ot 30.06.2014 r.), kaTo M3MIAIMAHETO MM € 3aI0YHAIIO0
enBa Ha 04.12.2014 r. 3a mepuona ot 26.07.2014 r. no 05.11.2014 r. nmperenaupa, 4e e
OpeThpIisyia MMYIISCTBEHH BpEIH, H3pa3siBallld C€ B HEBB3MOXHOCT 3a JOCTBI H
yIpaBJICHHE Ha CPEJCTBAaTa CH, B IMIPUYMHHO-CJIEICTBEHA BpbhUKa ¢ Oe3nelictBuero Ha bHbB
na w3gane akt nmo wil, 1.3, moarouka i or [upexktuBa 94/19/EO u nma craptupa
KoMIeHcaTopeH Mexann3bM 1o 4i.10 or JupexktuBa 94/19/EO. I1o T031 HaYMH U KaTO HE €
U3BBPIIUIA HEOOXOJUMOTO YCTAaHOBSIBAaHE HAa HEHANMYHOCTTa HAa JICO3UTHTE B
ChOTBETCTBUE C M3MCKBaHWsATa Ha wi. 1, §3, Oyksa i) or JJupektuBata, BHb e napymmia
npaBoto Ha EC.

OTHOCHO peja, 1Mo KOMTO ClIeBa Ja ce pas3riieqa ucKbT, o apr. ot Pemenue Ha C. ot 5 Mapr
1996 r. o ceequnenn nena C-46/93 u C-48/93, u Pemenue na CEC or 26.01.2010 r. mo
neno C-118/08, TBbpau, ue nMpeassBEHUAT MCK ClenBa aa ce pasriena mo peaa Ha 30J]OB.
Twit kKaTO OTTOBOpPHOCTTA Ha J[bpikaBaTa € OOEKTUBHA TBBPAM, Y€ pa3nopendara Ha 4i. 79,
an. 8 or 3KU, mpensmwknamia orroBopHoct Ha BHB M HelHWTE Ciy)kKMTEIM caMO TpHU
YMUIILUICHO IPUYUHEHU BPEIU, HE MOXKE J1a My CE IPOTHBOIOCTABH.

HiaTta cumTta, 4e CripaBeiiBa KOMITIEHCAIMS Ha TMPETCHIMPAHUTE UMYIICCTBEHU BPEIH €
pasMepbT Ha 3akoHHaTa juxBa no 4wi.86 33/], pecn. otBetHukbT BHB nbmku obe3merenne
3a mepuojia Ha 3abaBata. Onpezaens pa3Mepa Ha BpefaTa KaTo pa3jiuKaTa MEXIy 3aKOHHATa
nuxBa Bbpxy cymarta oT 7/4803.01 nB. m u3mmaTeHaTa # OrOBOpHA JIMXBA BBPXY ChIIATa
cyMma — MoJjiba-craHoBwile B 0.¢.3. Ha 15.09.2021 r. (11.58 ot nenoto).

[lperenaupa mpuckxknaHe Ha cyma B pasmep Ha 1578.01 nB., cpriaacHo aomycHaTo
A3MEHEHNE Ha WCKa B 0.c.3. Ha 15.12.2021 r., BeQHO CBhC 3aKOHHATA JUXBA OT JaraTra Ha
npeasBsiBaHe Ha rckoBara MoJioa Ha 03.07.2017 r. 10 OKOHYATETHOTO W M3IUIAIaHe, KaKTO
U CTOPEHHUTE B MIPOU3BOJACTBOTO Pa3HOCKH. JlONBIHUTEIHN ChOOpaKEHHS U3j1ara B MMCMEeHa
MoJi0a-cTaHoBuUIle B 0.¢.3. Ha 15.09.2021 r.

OtBeTHUKBT bbirapcka HapogHa OaHKa € Jerno3upall MUCMEH OTTOBOP Ha MCKOBaTa Moj0a
or 20.07.2017 r., upe3 ans. M. f. ot CAK, 3a AnBokatcko npyxectso ,,K. u I'., B koiiTo ce
OCIIOPBa JIOIMYCTUMOCTTa M OCHOBATEITHOCTTA HA MCKA.

OTBETHUKBT MOJABpKA, Y€ HE3aBUCHMO, JalH ce mpueme, uye OesneiictBuero Ha BHB na
W3/1aJIe U3PUYCH aKT 32 YCTAaHOBSIBAHE HA HEHAIIMYHOCT Ha JIEMO3UTH 1Mo 4.1, 1.3, moarouka
I ot JlupexktuBa 94/19/EO, ¢ mpaBHO miaM (akTHUECKO O€37eiCTBHE, TO HE € HAJMIIC
npeanocraBkara no u4in.204, anl, pecn. and AIIK. CeuieBpeMeHHO, B HaIlMOHAJIHOTO
3akoHogatenacteo u B JupektuBa 94/19/EO HsiMano mpeABHICH aKT WM JCHCTBHE IO
cvuchbia Ha wi. 203, ain. 1 ot AIIK, BB3noxkenu B kommnerennuute Ha BHB. [IpaBomomusta
Ha BHb Owmm ypenenu B mmmnepatuBHU npaBHu HOpMmu Ha 3bHB u 3K - B penmakumsra
npeau usmenenuero ¢ JIB, 6p. 62/14.08.2015 r., mopaau koero BHB He pasmomarama c
aIMUHUCTPATHBHU BIIACTHUYECKU IPABOMOIIMS CHPAMO BIIOXKHUTEIUTE B OaHKH, MOPOIU
KOETO HsAMajlo Kak Jjga ¢ Hammae Oe3aeiictBue Ha BHB npm ynpaxkHsBane Ha
aIMUHUCTPAaTHUBHA JIEHHOCT cHpsMoO BIoXkuTeld. EauHcTBeHusAT akt, koiito BHbB Owmna



KOMITETEHTHA Ja U3/1aJie CbOOPa3HO HAIIMOHAIHOTO 3aKOHO/IATEIICTBO B MPOIIECHUS MEPUO]I,
€ pemieHneTo 3a otHemane JmieH3a Ha K.. Taka, B ciaydaii ye ce npueme, e JlupekTuBa
94/19/EO e HempaBWJIHO TpPaHCIOHHpPAHA, YCTAHOBSBAHETO HAa HEHAJIMYHOCTTA Ha
neno3utute ¢ akT Ha BHB 06m Ouno HuImoXkHO, mopagu JUICa HAa MaTepuaiHa
KOMITETEHTHOCT 3a TOBa. B3 OCHOBa Ha M3JIOKEHOTO M3BEXKA M3BOJ, Y€ B TO3U CiIy4ail Ou
CJIEIBAJIO JIa C€ THPCH OTTOBOPHOCT OT JlbprkaBaTa 4pe3 3aKOHOAATEIHUS OpraH, a HE OT
BHB.

OTBETHUKBT CUMTA, Y€ CHOOPA3HO NPHUHIIMIA Ha MIpollecyajHa aBTOHOMMHS, M3BEIEH OT
Pemenus va C. mo gena C-28/67; C-34/67 w ap., mpeasBEHHUT MCK CIEIBA Ja Ce pasriena
NpH TPEINOCTABKUTE Ha OBJTapCKUs IMPOIeCyaleH 3aKOH, a B Clydas HE € W3IbJIHEH
daktnueckusT chcraB Ha 30JIOB, T.k. ce mpereHmupaT Bpeaw OT MpPaBHO, a HE OT
daktuuecko aeiictBue/0e3neiicteue. EBEHTYalHOTO HEM3NbIHEHHE Ha 3aJb/DKCHHE 3a
MPaBHO JCWCTBUE MPEACTABISIBA UHIWBUAYAJICH aJMUHUCTPATUBEH aKT - MBJIYAJIUB OTKa3,
KaKbBTO B Cllydas HAMa OTMEHEH CboOpa3Ho mpenmocraBkara mo w204, an.l AIIK. Ot
Jpyra cTpaHa, aJpecaTd Ha MHANBUIyaIHUTE aIMUHUCTPATUBHH akToBe Ha opranu Ha bHbB
OWJIM CHOTBETHUTE THPrOBCKH OAaHKH, PECI. BJIOKHUTEIMTE B TAX HAMAIU JIMYEH U TPSK
MpaBeH MHTEpPEC OT TAXHOTO OCHopBaHe. Tl KaToO WIIIaTa, HUTO € MCKaja W3/1aBaHe Ha
KoHKpeTeH akT oT BbHB, HuTO € oOxanmBajma MBJIYAJUB OTKa3, He Owia U3IIbJIHEHA
npeamnocraBkara mo wi.204, an.l ATIK. C ToBa ce 3a00MKaJsIM YCTAHOBEHHUTE CPOKOBE 32
o0kaJBaHEe HA HWHIWBHAyaJeH aJAMHUHUCTpaTuBeH akT. Cropen  HAIMOHAIHOTO
3aKOHOAATEJICTBO, JOCTBHI'BT N0 FapaHTHUPAHUTE AENO3UTH ce ochulecTBsiBasl upe3 OI'BB,
kaTo B oTHoumieHusita Mexay bHb u ®onja numncBan eaeMeHT Ha BJacT U MOJYUHEHUE,
nopagu koero bHbB Hsmana mpaBomonus a u3miiamnia u JaBa JOCThI A0 TapaHTUPAHUTE
BJIOTOBE Ha BJIIOKHTEIIUTE.

[Io ocHOBaTenHOCTTa HA HCKa OTBETHHKBT MOAAbpxka, ue lleHTpamnure OaHKM Ha
JIbpXKaBUTE-YICHKH, B T.4. 1 BHB, ca otnenHu u camoctosTe THM TpaBHU CYyOEKTH, KOUTO CE€
MOJI3BAT C HE3aBUCHUMOCT OT IMPABUTEJICTBATA, MyOJUIHUTE OPraHu M MHCTUTYIIMH ChIIACHO
w1. 130 ot [loroBopa 3a ¢ynkiumonupane Ha EC. BHb e ropuauuecko nuue ¢bC cTaTyT U
MPaBOMOIIHS, periaMeHTupany B 3akoHa 3a BHB, kaTo oT pasmopenoure Ha wi. 1, wi. 8, an.
4 u un. 55 or 3BHbB cnensana ¢uHaHcOBaTa M WHCTUTYIIMOHAJHA HE3aBUCUMOCT Ha
HallUOHAJIHATa IIeHTpaJiHa OaHKa OT ObJArapckata JIbpiKaBa, KOETO OOOCHOBaBaJIO
HEBB3MOXKHOCT UCKBT 110 wi.1, an.1l 30/10OB na 6bne Hacouen cpemry bHbB.

M3nara moapoOHW apryMeHTH 3a JIMIICAa Ha €JEeMEHTH OT (aKTHYECKUsS CbhCTaB Ha
OTrOBOpHOCTTA Ha AbpxkaBara mo wi.l, an.l 30JJOB. Cuurta, uye umara He € IpeThpIsia
MMYIIECTBEHN BpEAM B COYEHHUS pa3Mep, KarTo He € J0Ka3ajga, 4e Te3dW Bpeau ca
JIECTBUTENTHU U CUTYPHH, BKJ. 1OjA (opMaTa Ha MPOIYCHATH IOJ3M, Thil KAaTO HE C€ €
OCBIIIECTBUIIO CUTYPHO yBEJIMUEHHE HAa UMYIIecTBOTO . Couu, ye umiaTa He € nperbprsia
3ary0a B pa3Mep Ha 3aKOHHATa JIMXBa 3a 3a0aBa, ThH KaTO Mpe3 LU MEPUOo] Ha TOCTaBsHE
Ha K. mox cmeumaneH HaJa30p € HA4KMCIIsIBaHAa Bb3HATPAAUTENIHA JIMXBA BBPXY IMTbJIHHS
pasmep Ha BioroBere W (wr.ll9, an.5 3KH). C u3mnamane Ha rapaHTHpaHus pa3Mmep Ha
BJIOTAa TOBA B3eMaHE OMJIO H3IJIATEHO M3LI0, BEOHO C HAYHCICHHUSA JOXOJ OT JUXBH KbM
06.11.2014 r. Cnen xaTo WINIIaTa HE € JIOKa3aja, Y€ 3a MCKOBUS IMEPHOJ € MMaya BOJs Ja
yIpaBiisiBa MapuYHUTE CH CPEACTBA MO JIPYr HAYMH, OCBEH BiaraHero uMm B K., To He €
JIOKa3aHO CUTYPHO HaJMYMe Ha MPOIyCHATH IOJI3M, a HAMpPOTHB — 3a IENUs MEepuon €
nojyyaBaHa Bh3HArpaguTellHa JIUXBa. B Ta3u Bph3Kka HIIaTa He Ouia OTHpaBsiia NCKaHe 10
K. ma u3Ternm BIOKEHUTE CPEACTBA KaTO 3aJBJDKUTEIHO M3HMCcKBaHe Mo 4i.86, am.l 33/],
nmopaj KOETO HEOCHOBATEJIHO MpeTeHaupana TakaBa ot bHB, a monyyaBaHaTa JO0XOIHOCT



or Biora B K. Omyia cpaBHMMa B Ta3W OT OCTaHaJUTe OaHKU B CcTpaHata. EBEHTyaJHO
yBa)kaBaHe Ha MCKa OW J0Beno 10 ,,iBOMHO mjamaHe. M3mepBaHeTo Ha BpEAUTE CbC
3aKoHHATa JuxBa 1o 4.86 33/] Omao HEOOOCHOBAHO, Thi KATO HIIATa HE € IOCTAaBHUIIA
BbHbB umu ®I'BbB B 3a06aBa, pecn. 3amialiaHeTo Ha TakaBa JMXBa OMJIO MPOTHBHO Ha 4j.24,
an.2 or 3I'Bb (otm.), wr.119, an.4 u w116, an.2, .2 3KU. BHB He abmkana nuxBa, KaTo
aKI[ECOPHO B3€MaHe, MOpaJu JIMICa Ha IJIaBHO TaKOBa.

OTnenHo OT M3JI0KEHOTO, OTBETHUKBT HABEXKJA TBBPICHHS, Y€ CKIIOYCHUTE aHEKCH KBbM
noroBopa ¢ K. ¢ukcupanu ToueH MOMEHT Ha u3mnamane Ha cymu oT ®I'Bb — 20 paGorau
nHY ot pemeHnero Ha BHD 3a oTHemaHe Ha ymiieH3a Ha OaHKaTta, MOpagu KOETO UIIaTa HE
€ MMaja pa3yMHO OYaKBaHE 3a MOJY4Yd TapaHTUpaHUS pa3Mep Ha BJIOTa CH B IO-paHEH
MoMeHT. [lomabpika, e mopaau Hanuuue Ha nmocraHoBeHo Pemenne Ne 73/20.06.2014 r. Ha
VC na bHb 3a cnupane Ha miam@aHusATa € HEBb3MOXKHO Ja C€ MPETHPIAT BPEAU MOpaau
HaJM4Ke Ha 3a0paHa 3a MJIanjaHe Ha BJIOTOBETE.

OTBETHUKBT OCHOPBA HATMYUETO HA MPSIKA U HEMOCPEACTBEHA MPUUUHHA BPb3Ka, Thi KATO
U3IIAlllaHeTo Ha cyMU He ce u3BbpuiBa oT bHB, a ot ®I'Bb, 3a xoeto Ouio Heobxonumo aa
Ce M3BBPIIAT PeIUIla MOATOTBUTEIHH MpaBHU U dakTuuecku neiicteus. Otnenno OI'Bb He
OW MMaJI MpaBOMOIIKME J1a 3all0YHe M3IJIallane Ha cyMu O0e3 pemenue Ha BHbB 3a otHemaHne
JIMIIEH3a 3a OaHKoBa neiinoct Ha K.

OTBeTHUKBT MOJAbpKA JMIICAa Ha IpoTuBonpaBHO Oe3neiictBue Ha BHDB, Thil kato KbM
peneBanTHUS MOMeHT bHDB He e pasmonarana ¢ mpaBoMOIIMs IO HalMOHAJIHOTO MPaBO HA
,,KOMITETEHTEH Opran” 1mo cMuchia Ha wi.l, 1.3, moxrouka i ot Jupexkrusa 94/19/EO, uHurto
MIOHATHETO ,,HEHAJMYEH AEMO3UT € OMI0 BBBENECHO B HAIMOHAIHOTO 3aKOHOIATEJICTBO,
peci. nipe3 uckoBus nepuoj; bHb He € uMana npaBoMoIue 1a U3ajie akT 3a YCTAaHOBSIBAHE
Ha HEHAJMYHOCT Ha JIEMO3UTH chIylacHO JlupektuBara. Bmecto ToBa, B wi. 36, an. 2, T. 1,
Bp.ai. 3 ot 3KU B mpunoxumaTa peaaxius, € 0uia mpenBuieHa eIMHCTBEHO Bb3MOXKHOCT
3a OTHEMaHe Ha JIMIeH3a Ha OaHKa B CPOK OT 5 pa0OTHU JHM OT YCTaHOBSIBAHETO Ha
Hertarexxocnocoonoct. Y23, an. 1 or ormenenus 3I'Bb, nelictBanm mpe3 mporecHuUs
nepuoj, € mpeasrkaan, ye OoHABT M3MIIAIA 33aBDKEHUATa HAa ChOTBETHAaTa OaHKa 0
rapaHtTupanute pasmepu camo korato bHbB e oTHena 6aHKoOBuUS MIIEH3 Ha THProBCKa OAHKa,
karo criopen wi. 23, an. 5 ®I'Bb 3amouBa na msmnama cymu He mMO-KbCHO OT 20 paboTHH
nHu oT natata Ha BHDB 3a oTHeMaHe Ha MIeH3a.

[Monabpxa, ve un.l, §3, Oyksa i) or dupektuBa 94/19/EO npeapwxna, de “"HeHaIUYECH
JIETIO3UT ' C€ YCTAaHOBSBA OT ''CHOTBETHUTE KOMIIETEHTHHU opraHu'", 60€3 Ja ornpeaens Kou ca
te. [1o aprymeHT oT choOpaxkenue 8 ot lupexTrBaTa, XapMOHH3UPAHETO CE OIPAHUYABA 10
OCHOBHUTE €JIEMEHTU Ha CXEMUTE 3a FapaHTUpPAaHE HA JIENO3UTHTE, a B Ka4e€CTBOTO CH Ha
agmuHKcTpaTtuBeH oprad bHB neiictBa cho0pa3Ho periiaMeHTHpaHu B 3aKOH IIPaBOMOILUS U
HAMa MpaBo Ja u3iu3a u3BbH TsAX. JupexktuBa 94/19/EQO M HaUMOHAIHUAT 3aKOH HE
NpeIBIKIAT 3aabDKeHHe 3a BHB na w3Bbpim QakThuecko JCHCTBUE 3a yCTaHOBSBAHE
HEHAJIMYHOCT Ha IEMO3UTUTE W, CJIEIOBATEJHO HEe MOXe na uma Oesxeiicteue 3a bHB na
U3BBPIIN (PAKTHYECKO JCHCTBUE, KAKBOTO HE € ypeaeHO HOpMaTUBHO. ChIIEBPEMEHHO, TPe3
npouecHus nepuon bHB He e umana npenoctaBeHo mpaBoMolye Ja IpueMe HPUITIECKU
aKT, T.€. Jia U3BBPIIM IMPABHO JACWCTBHE, Pa3IMYHO OT aKTa 3a OTHEMAHE Ha JMIEH3a 3a
OankoBa neitHocT Ha K., clien KoeTo Ja 3armoyHe u3IlianaHeTo Ha TapaHTUPAHUTE JCTTO3UTH.
OTBETHUKBT NOAABPIKA, Ye npe3 npouecHus nepuog bHB e Ouna oBnacTeHa equHCTBEHO Aa
A3aBa axkT 3a OTHEMaHe JIMIleH3a Ha OaHka Ha ocHoBaHue wi. 36, am 2 3KU, cuen
W3/1aBaHETO Ha KOWTO ChIyacHO Wil 23, an. 1 u, an. 5 ot 3I'Bb 3amouBan na tede cpokbT, B
koiTO DOHABT /1a U3IUIATH rapaHTHpaHuTe Biorose. bBHb He mpuTekaBanma KOMIIETEHTHOCT



Jla YCTaHOBsABA HCHAJIMYHOCT HAa ACIIO3UTHUTC 110 CMUCDHJIA Ha I[I/IpeKTI/IBaTa 10 Apyr' HA4YUH,
OCBCH 4Ype3 OTHeMaHe Ha OaHkoBus JmieH3. Taka BHB, B kadectBoro W Ha
aIMUHUCTPATHBEH OpraH, € JeWCcTBaja CHhOOpPA3HO PErIaMeHTHPAHUTE B 3aKOHA CBOM
IIpaBOMOILMS, KOUTO HAMaJa IIpaBo 1a HAAXBBPJIA.

B nonbanenwue, ceriacHo wi. 23 ot 3I'Bb B penaknusara kbM 2014 r., Hanmonanxara cxema
3a rapaHTUpPaHC Ha ACHO3UTUTC € MMaAJla IIPaBO Ja 3allOYHC M3ILIAlllaHC Ha rapaHTUPAaHUTC
nerno3utd, camo korato bHbB oTHema nuieHsa Ha 6aHka W NpU HUKAKBU JIPYTH YCJIOBUS.
[Topaqu TtoBa nmopu BHB na Oeme w3mama akT 3a yCTaHOBSIBAHE HEHAJIMYHOCT Ha
nenosutute, ®I'Bb He Om mman mpaBomoIme Ja 3armovyHe TMUIalaHe Mpead OTHEMaHe Ha
nuien3a 3a 0ankoBa aeirinoct. Ciaen kato BHDB He e Ouia oBiacreHa OT 3aKOHA Ja U3dale
AKT 34 YCTAHOBABAHC HCHAJIMYHOCTTA HAa ACIMO3UTHUTC, TaKbB aKT ou Ooun HHUIIOXCH Topaan
JIMIICa HAa 3aKOHOBO OCHOBAHUC WM MaTCpHUaliHa KOMIICTCHTHOCT Ha OCHOBAHHUC YJI. 146 oT
ATIK.

OTBETHMKBLT NogabpXKa 4OBOAM 3@ Nunca Ha HapyleHue Ha npaBoTo Ha EC, Tbn
kato BHbB He e onpeneneHa kato KOMNETEHTEH opraH, HUTO B [npektmuBara, HUTO
B HaUMOHAaNHOTO MpaBo, B YMUTO MPaBOMOLNA € uU3JaBaHETO Ha akT 3a
yCTaHOBsiBaHe HeHanu4yHocT Ha fgenosutute. lNpu ToBa nonoxeHne BHB He e
AevcTteana npoTMBONPaBHO M He OMMNO Bb3MOXHO Aa nNpeueHn, Ye cnegpa na
npunoxu OupektnBata Npsko M Ye MMEHHO TA € OpraHbT, KOWTO € ANbXeH aa
M3BbPLUN NpeLleHKaTa No yCTaHOBsIBaHE HEHaNMYHOCT Ha Aeno3ntuTe.

OtBeTHMKBLT BHB npeTeHanpa 3a OTXBbPIITHE HA UCKa M NMPUCHXA4aHe Ha Pa3HOCKM.
C mon6a ot 10.08.2021 r. otBeTHMKLT BHB e u3pasun cTtaHoBMLWE NO MUCKA BbLB
Bpb3ka ¢ noctaHoBeHOTO PeweHne Ha CEC ot 25 mapTt 2021 r. no geno C-501/18
BT cpewy BHBE. lNMo3oBaBa ce Ha oTroBopa no T.1 OT pelleHneTo, cnopes KOMTo
yn.7, nap.6 ot Aupektmnea 94/19/EO He faBa ocHOBaHWE Aa ce cHUTa, Ye BNoXuTen
B 6aHKa uma npaBo Ha obe3leTeHne 3a Bpegara, NpuunHeHa nopaan 3abaBeHOTO
nnawaHe Ha rapaHTupaHus pasMep Ha BCWUYKM HEroBu LenosuTyv wunu nopagu
HegoCTaTbyeH HaO30p OT CTpaHa Ha HauWoHanHUTE KOMMETEHTHU OpraHu.
Mopaobpxa, Ye ToBa ThbNIKyBaHe CbOTBETCTBA Ha npeaxonHo peweHue Ha CEC no
peno C-222/02 P. n gp. Cuynta, 4e caMO Ha TOBa OCHOBaHWE MPeAsBEHUST UCK
cnegBa ga 6bae OTXBbpPrieH KaTo HeocHoBaTereH. Mogabpxa, Yye B NpouecHus
nepuog BHBE He e Buna KoMneTeHTeH HauMoHaneH opraH no Oupektuea 94/19/EO
N TakaBa KOMMNETEHTHOCT HEe MOXe [Ja ce u3Bexzaa Nno TbhKyBaTesrieH NbT. N3puyHo
npasomoline B nonsa Ha bHB pga yctaHoBABa HeHanNWYHOCT Ha Aeno3vuTute B
KpeauTHa MHCTUTYUMs Buno ypeaeHo easa ¢ uameHeHusa Ha 3bHB n 3KW, B cuna
oT 14.08.2015 r. EBeHTyaneH HeunH akT B Ta3n Hacoka npeau 14.08.2015r. 6u  6un
HULLIOXXEH nopagu nurnca Ha KOMNeTEeHTHOCT.

MpenctaButenat Ha CoduUCKM rpagcka NpokypaTtypa u3passiBa CTaHOBULLE 3a
HEeoCHOBAaTENHOCT U HeoKa3aHOCT Ha UcKoBaTta npeTeHuuns.

AgmuHucTpaTtuBeH cbg Codms rpag, kato cbobpasu OOBOOMTE U MCKaHMATA Ha
CTpaHuTe, Hamunpa cnegHoTo OT pakTUYecKka cTpaHa:

Ha 28.02.2014 r. nwuyata ckmoydmnna ¢ K. pamkoB JOroBop 3a nnaTexHu ycrnyru 3a
notpebutenu (puamyeckn nuua) n aHekc kbM Hero Ne 112830 oT cbuwaTa garta 3a
OTKpvBaHe Ha ©6aHkOBa CMeTka B €BpO Mpu YCnoBusTa Ha npedepeHunaneH
6e3cpoyeH 0eno3nT ¢ oNMXBABaHE BEAHBX roauLlHO — Ha 31 AekeMBpy U pasmMep
Ha nuxeaTa oT 7.5 %. CbrnacHo 4n.9, an.l ot aHekca cymute no 6aHKkoBaTa cMeTKa
cnegBano ga 6vaat 3awmtenn ot doHaa 3a rapaHTMpaHe Ha BnoroseTe B 6aHkuTe



(®IBB), a cnopeq 4n.9, an.3 — nannawaHeto Ha cymute ot ®IBb cnegsano ga
3ano4yHe He no-kbcHo OT 20 paboTHM AHM OT gartaTta Ha peweHumeTto Ha BHB 3a
OTHeMaHe nuueH3a Ha 6aHkaTa.

Cnopepn npencraBeHo OT vwaTta mu3sneveHne ot cmeTkaTta 1 B K. kbm 12.03.2014
r. B Hed uMa HanuyHocT oT 37 000 eBpo. CbrmacHo YpoctoBepeHue usx.Ne
1546/29.06.2017 r. Ha [dwupma] Ha 08.12.2014 r. Ha vwyarta Guna uannarteHa or
®I'Bb cyma B pasmep Ha 74 803.01 n..

C PeweHne Ne 73/20.06.2014 r. Ha YC Ha BHB, Ha ocHoBaHue un. 115, an. 1, 1.2 u
3,un. 116, an.1,an. 2, 1. 2,3,6 n 7, BbB Bpb3ka ¢ 4n. 103, an. 2, T. 24 ot 3KA, K.
Guna noctaBeHa nog — cneuyuaneH  Hag3op, nopaguM  OnacHocT  OT
HennaTeXxxocnocobHOCT, 3a CpPoK OT TpuM Meceua. CbC CbLWOTO pelieHne ca
Ha3Ha4YeHW KBECTOPW, CNPSAHO € U3NbIHEHMETO Ha BCUYKM 3agblikeHns Ha K.,
orpaHu4yeHa e AenHOCTTa ¥, YNEHOBETE Ha yNpaBUTENHMUS U HAA30PHUS 1 CHBET ca
OTCTPaHEHWN OT ANBXHOCT, N akuMoHepuTe, nputexasawm noseve ot 10 Ha CTO OT
akummTe, ca NULeHn OT NpaBo Ha rnac.

C PeweHune Ne 82/30.06.2014 r., c uen ontuMmmsnpaHe Ha pas3xoauTte Ha GaHkaTa
Nno npuBriedeHNTe CpeacTBa, Ha ocHoBaHue un. 115, an. 1 u, an. 2, 1. 2 1 3 n un.
116, an. 2, 1. 1, Bp.un. 103, an. 2, 1. 24 ot 3KN nun. 16, 1. 16 or 36HB, cunTaHo ot
01.07.2014 r., YC Ha BHB Hamanun nuxeeHuUTe MNPOLEHTU NO AEnOo3uUTU Ha
[dbnpma] oo cpegHus mm nasapeH pas3mep 3a 6aHkoBaTa cucTtema no BUAOBE,
MaTyputeT u Banytu. CbrnacHo NpuioXXeHne KbM peLleHUeTo, IMXBEHUAT NPOLEHT
3a bGaHkoBaTa cuctema 6e3 K. no genos3uTu, OOroBOpeHM 3a Mona3eBaHe cneg
npeaussecTtue e 2, 59%.

C PeweHne Ne 114/16.09.2014 r. YC Ha BHB koHcTaTupan, ye KbM MOMEHTa
npoabs/KkaesaTt Aa ca Hanuue ycrnoBuaTa U npeanoctaBkiTe, LOBENU 40 NOCTaBsHe
Ha K. nog cneumaneH Hag3op, Tbi KaTo GaHkaTa npoabikaBana ga u3nutea ocTbp
HeQoOCTUr Ha NMKBMAOHOCT 3a Bb3CTaHOBsIBAHE Ha ©OaHkoBaTta CUM OENHOCT M 3a
M3NbIHEHNE Ha 3a4biKEHUATa CUM KbM OEn0o3aHTUTE U ApYrn Kpegutopu, nopagu
KOEeTO OeNCTBMETO Ha BCUYKU MepKu, HanoxeHu ¢ PeweHune Ne 73/20.06.2014 r. Ha
YC Ha BHbB - 3a noctaBsiHe Ha BaHkaTa nog cneymaneH Haa3op, KakTo U Tesun no
PeweHne Ne 82/30.06.2014 r. Ha YC Ha BHB - 3a HamansiBaHe nUXBEHUTE
NPOLEHTN NO Aeno3nTn, 6uno npogbimkeHo Ao 20.11.2014 r.

CbC cbLOTO peweHne, Ha ocHoBaHue un. 107, an. 3 ot 3KW, Ha kBecTopuTte Ha K.
6uno ykasaHo Hamn-kbCcHO [0 20.10.2014 r. pa BHecaTt B BHB uysnoctHa oueHka Ha
aktuBuTe Ha K., a o 31.10.2014 r. pa npeacrasat B bHB ot4yeTt 3a kanutanosata
agekBaTHocT Ha K. Ha 6a3a msroTBeHaTa NbfiHa OLEHKa Ha akTUBUTE, Cled KOEeTOo
Ha 0asa pesyntarute OT Ta3u oOueHka, Aa 6bae B3eTO OKOHYATEeNHO pelleHue
OTHOCHO [thmnpmal.

C PeweHne Ne 138/06.11.2014 r. Ha ocHoBaHue 4n. 36, an. 2, T. 2, yn. 103, an. 1,
T.1,4n. 103, an. 2, T. 25 nun. 151, an. 1, np.1 ot 3K un un. 16, 1. 15 ot 3BHB,
BHBE oTtHena nuueHs3a Ha K., nsganex ¢ PeweHnne Ha YC Ha BHB Ne 24/21.01.1994
r. CernacHo 7. 2 n 1. 3 OT TOBa pelleHne, Ha OCHoBaHue yn. 9, an. 1 u, an. 6 ot
3akoHa 3a 6aHkoBaTa HECBLbCTOATENHOCT, cnegsano Aa ObaaT npeanpueTu
AEeNCTBUA 3a MnojaBaHe Ha WUCKaHe [0 KOMMNETEHTHUA CbA 3a OTKpMBaHE Ha
NPOn3BOACTBO NO HECBLCTOATENHOCT, KakTo U ga 6bvae ysegomeH OIBb.

C PeweHune Ne 61/18.11.2014 r. YnpaButenHuat cbBeT Ha ®I'Bb onpenenun geset
obcnyxBawm 6aHkM 3a wu3nnawjaHe Ha rapaHTUMpaHuTe BrOroBe, KakTo W



Mn3nnawaHeTo ga 3anovHe Ha 04.12.2014 r.

Mpn Taka ycTtaHoBeHaTa akTuyecka o6GCTaHOBKa, CbAbLT Hamupa OT MpaBHa
CTpaHa CnegHoTo:

HactosawmaTt cbetaB Ha ACCI HanbnHo cnogena motmsute Ha PewweHne Ne 109 ot
25.01.2019 r. no agm. A. Ne 560/2016 r. Ha AgMunHUCTpaTuBeH cba — BapHa, no
KOETO € OTMpaBeHO NpewguumnanHo 3anuTeBaHe, pecn. € OaNeHO 3a4biDKUTENHO
TbiKyBaHe Ha npasoTo Ha EC B PeweHune Ha CEC no geno C-571/16 K.. Cnyyaute
ca Hanb/THO UAEHTUYHN U uLLLaTa ce no3oBaBa B Mornba-ctaHosuue ot 15.09.2021
r. Ha NOCOYEHOTO peLleHmne.

CbaobT HaMmMpa Bb3paXKeHUETO Ha OTBETHMKA 3a HegoMyCTUMOCT Ha UCKa C ornepq
Hen3nbfHEHME Ha NpouecyanHoTo nsnckeaHe no yn. 204, an.1l ArK, sp. un. 1, an.
1 ot 30[0B 3a npegBapuTenHa oTMsiHa Ha akTa, 3a HeocHoBaTtenHo. Cnopen T.
143 n 1. 146 ot pewenneto Ha CEC no geno C-571/16 wmakap camom no cebe cu
TOBa M3NCKBAHE Aa He MPOTUBOPEYM Ha MnpuHUuna Ha edEeKTUBHOCT, TakoBa
3aQb/hDKEHME MOXe fa 3aTpyaHu NPeKoMepHO MnosfiyYyaBaHETO Ha obesweTeHune 3a
BpeauTe, NpUYMHEHN OT HapyLleHne Ha NpaBoTo Ha Cblo3a, ako Ha NpakTuka HaMa
Bb3MOXHOCT 3a TakaBa OTMsiHa. KakTo € noco4eHo B T. 142 OT peweHMeTo No geno
K. nBT. 77 ot peweHuneto Ha CEC no genoto FuS, C-429/09, 6u 6uno B paspes ¢
npyHUMNa Ha edeKkTUBHOCT fa Ce M3MCKBA OT YBpPeOEeHWTE nuvua BCEeKM MbT Aa
n3nons3eaT BCUMYKM MpaBHWM crnocobu 3a 3awurta, C KOUTO pasnonarar, npu
nonoxeHme 4ye Toea 6u 6MNO NPEKOMEPHO TPYAHO NI HE € Pa3yMHO Aa Ce U3MCKBa
OT TsIX. B KOHKpeTHUMsA cny4yan, To3M CTaHAapT ce NnpeLleHsiBa OT HacTosAWMSA CbCTaB
KaTo W3NbfHEH, T.K. Npu gencreaworo kKbM 2014 r. 3akoHoOaTencrso W
KOHCTaHTHaTa cbaebHaTa npaktuka Ha BAC, uwuata He 6u mmana edekTuBeH
cnocob 3a 3awuTa.

B Ta3u Bpb3ka cnegBa ga ce cbobpasu, Ye BCuiku gena, obpasyBaHu no xanbu Ha
Bnoxutenu B K. cpewy peweHunsita Ha BHB 3a noctaBaHe Ha K. noag cneuunaneH
Hag30p, 3a NpoAb/KkaBaHe CpPoka Ha Hag3opa U 3a OTHeMaHe Ha nuueHsa Ha K. -
npu TOBa C AMPEKTHO no3oBaBaHe Ha [upektuBa 94/14/EO wn TBbpAEHME, 4Ye
Aeno3nTuTe ca CTaHann HeHanu4yHu olle C B3eMaHe Ha peLleHMeTo 3a NocTaBsiHe
Ha K. nog cneumaneH Hag3op - ca octaBeHn oT BAC 6e3 pasrnexgaHe, no
CcbobpaxeHus, Ye Te3n aKkTOBE He 3acsaraTt npa.Ba U MHTEPECU Ha BROXUTENUTe, a
cb3gasaT 3aab/KeHUs caMo 3a baHkaTta - Onpegenerdne Ne 198/08.01.2015 r. no
agm. O. Ne 15546/2014r; OnpeneneHne Ne 4370/21.04.2015 r. no agm. a. Ne
3892/2015; PeweHne Ne 13284/08.12.2015 r. no agm. a. Ne 11445/15 . n gp. Taka
Ha MnpakTUKa ca MpeceyvyeHn BCUYKA OMUTU Ha BIOXUTENUTEe nOa npueeaaT
AencTteallilata KbM MOMEHTa CXemMa 3a rapaHTupaHe Ha [enosntute B
cbotBeTcTBME C [upektuBa 94/19/EO. bes pasrnexgaHe, nopaawn nuncara Ha
npaBeH MHTEpPEeC, ca OCTaBEHU W XanbuTe Ha akuMOHepUTe cpeLly peLleHneTo 3a
oTHemaHe Ha nuueHsa (OnpegeneHune Ha BAC Ne 3725/02.04.2015 r. no agm. g. Ne
3438/2015). Ha npakTuka obade e HAManNo Kon aa ocnopu pelweHnsta Ha BHB, T.k.
BCUYKM YNpaBUTENHU OpraHM Ha GaHkaTa ca OTCTPaHEHW Olle C PeLIeHNETo OT
20.06.2014 r., a kBecTOpUTE Cce Ha3HavaBaT oT bHbB n ce oT4yuTaTt npeg Hes.

Mpn Taka ycTaHoBeHaTa cbaebHa npakTMka 060CHOBaHO MOXe [a ce npueme, 4ye e
nvncean Bb3MOXEH MpouecyaneH peq, npyv KOWTO B paMKUTe Ha edekTMBEH
cbaebeH KOHTpONn Ha aktoBeTe M AenctBusita Ha BbHB, na 6bae msBbplleHa
npeueHka 3a CbOTBETCTBMETO Ha HauuoHanHata CxXema 3a rapaHTMpaHe Ha



AenosnTuTe ¢ n3nckBaHuaTa Ha Jupektuea 94/19/E0.

Mpn nuncata Ha TakaBa npouecyanHa Bb3MOXHOCT W crej KaTo cnopeg
AENCTBaLLOTO KbM MOMEHTa 3aKOHOAATENICTBO aKTbT, C KOMTO Ce OTHEMa nuueH3a
Ha 6aHkaTa, e akTbT no un. 1 §3, 6ykea i) oT [upekTuBara, Ha BNOXUTENUTE HE
MOXe fa ce NPOTMBOMNOCTaBU U3MUCKBaHE, KaTo ToBa no 4n. 204, an. 1 ot AlK - 3a
npegBaputTenHa oTMsHa Ha akTa, T.K. ToBa 6u GuNo B HapyLleHne Ha npuHumMna Ha
€(PEKTUBHOCT.

OTHOCHO BbBb3paxeHMeTo Ha oTBeTHuUKa, ye BbHBE He moxe pga G6baoe HagnexeH
OTBETHMK B NPON3BOACTBO NO obe3lierdaBaHe Ha Bpean no pega Ha 3040B, cbabT
npuema, 4Yye HeszaBucumo, Ye bHB He e agMunHUCTpaTUBEH OpraH No cMucbra Ha §
1, 7. 1 ot AP Ha AlK, T9 e ObpXaBeH opraH, a NpuMHUUMNBT 3a OTrOBOPHOCT Ha
AbpXaBUTE YNEHKN e BannaeH BbB BCEKM Crlyvaun, Korato AbpKaBa YneHka HapyLum
npaBoTo Ha EC, He3aBMCMMO OT TOBa KOW € ObpXXaBHUAT OpraH, YMeTo Aencrteue
nnn 6e3gencTeme e B 0OCHoBaTa Ha HEU3MbIIHEHNETO Ha 3a4bimKEeHMETO. JIorn4yHo,
LleHTpanHata 6aHka e opraH CbC camocTosiTeneH OHmKeT, KONTo e 06ocobeH u
pasnuyeH Kato CTpykTypa oT [bpxaBaTa, KOSTO HOCKM OTFOBOPHOCT no uyn.l, an.l
3000B. T[lpouecyanHata nerutumaumss Ha BHB npoustnya OT HOpMa Ha
HaLWOHaNHOTO NpaBo, a UMeHHO oT 4n.205, an.1 AlMNK - uckbT 3a obesleTeHune ce
npeasissiBa CpeLly pUANYECKOTO nuue, NpencTaBnsgBaHO OT opraHa, OT YUUTO
He3akoHOCbHObpa3eH akT, gencTene wunu Ge3gencTBme ca NPUYUHEHU BpeauTe.
ToBa e B CbOTBETCTBME C TMpUHLMNA Ha npouecyanHa aBTOHOMUS Ha
AbpXaBuTe-yneHkn u ceBobogaTta MM Ha npeueHka da ypeast pegja  3a
obeslleTsiBaHe Ha BpeguTe, MPUYMHEHW MPU WK MO MOBOA W3MbJIHEHME Ha
afMUHUCTpaTUBHA OENHOCT.

bes cbmHeHne BHB e HaToBapeHa ¢ uU3kntoYuTEeNHa KOMNETEHTHOCT Aa perynupa u
OCbLUECTBSIBA HAO30p BbpXy AEWHOCTTa Ha Apyrute GaHkM B cTpaHata C ornepg
nogabpxaHe crTabunHocTTa Ha 6aHkoBaTa cucTeMa U 3almTa UHTepecuTe Ha
Bnoxutenute - yn. 2, an. 6 3bHBE. BHB e komneTeHTHMAT opraH 3a ynpaxHaBaHe
Ha Haasop BbpXy 6aHkMTe No cMucbna Ha un. 4, §1, 1. 40 ot PernameHT (EC) Ne
575/2013 Ha EBponeickus napnameHt M Ha CbBera ot 25.06.2013 r., a
Bb3noxeHute u B 4n. 13 n un. 36 3K npaBomollms ga nsgasa u OTHEMA NULLEH3W
Ha BaHKu, ca ecTeCTBEHO NMpoabIIKEHNE HA Haa3opHaTa OEMHOCT BbpXy Tax. [Mpwu
Tasun cBoda genHocT BHB ocbliecTBABa BNaCTHUYECKM NpaBoOMOLMSA, T.K. pa3snonara
C pelaBawy, perynupawm u CaHKumoHupawm dyHKkuMm cnpamo ©OadkuTe, a
OTHOLWEHUATa MO NOBOA4 HaA3opa C 4acTHOMpaBHUTE CYDeKTW, KIMEHTU Ha Tesu
GaHkK, He ca paBHONOCTaBEHU - B TO3M cMUChS ca OnpegeneHne Ne 18/07.04.2017
r. no geno Ne 15/2017 r. Ha cmeceH netyneHeH cbctaB Ha BKC m BAC u
Onpegenenne Ne 23 ot 19.05.2021 r. no rp. A4. Ne 39/2017 r., 5 un. c-B Ha BKC u
BAC.

Bb3 ocHOBa Ha M3NOXEHOTO CbabT Npuema, Ye bHBE e HagnexeH OoTBETHUK NO MCKa
C npaBHO ocHoBaHue 4n.l, an.l1 3040B, pecn. 4e BHB e opraHbT, ynpasnsasan
HauWoHanHaTa cxema 3a rapaHTMpaHe Ha 4eno3uTuUTe UM ocbLyeCcTBsBaLY, Haa30p
BbpXy Hesl, KOMNETEHTEH Aa YCTaHOBM HEHanM4yHOCTTa Ha 4eno3uTtute cbobpasHo
yn.l, 7.3, nogTouyka i oT Aupektmuea 94/19/EO (1.95 ot PeweHnne Ha CEC no geno
C-501/18 BT cpewy BHB). Tosn nssoa cnegsa ot npasomowmsta Ha bHB no un.36
oT 3K u Hapg3opHuTe 1 npaBoMolms, ypeaeHu B [naea E. Ha 3KW - bwnrapckata
HapogHa 6aHka ynpaxHsiBa Haa3op BbpXy AenHocTTa Ha OaHkuTe (4n.79, an.l



3KW). lMpaBoto Ha Cwblo3a He p[ornycka HauuoHanHa npaeBHa ypenba, KoATo
06BBbp3Ba NPaBOTO Ha YacTHOMNpPaBHUTE CybekTn Ha obe3LeTeHne ¢ JONBbIIHUTENHO
yCIioBME KaTo ToBa MO 4neH 79, anuHes 8 oT 3akoHa 3a KpeaUTHUTE UHCTUTYLUN,
KOETO u3nmu3a wu3BbH obxBaTta Ha YCMOBMETO 3a [OCTATbyHO CbLIECTBEHO
HapylleHne Ha npaBoTo Ha Cblo3a M € CBBbP3aHO C YMULLSIEHUS XapaKTep Ha
BbMPOCHOTO noBefeHne (B TO3NM CMUCHA pewleHne oT 4 oktomeBpu 2018 r., K.,
C-571/16, 1. 126—128 un T1.121 o1 PeweHune ot 25 mapt 2021 r. no geno
C-501/18). Mo cunata Ha 4n.87, an.2, 1.2, Bp. an. ot 3K (pegakuunsa OB, 6p. 27 oT
2014 r.) BbB Bpb3Kka C OCbLLECTBSIBAHE Ha Hag3opHUTe cu npasomowmst BHB cu
CbTPYAHUYN CbC CbOTBETHUTE KOMMETEHTHN OpPraHu Ha AbpXKaBUTE YITEHKU, C KOUTO
0bMeHs nHdopMaunsa U JOKYMEHTHU, BKM. OTHOCHO rapaHTUpaHe Ha Aeno3nTuTte.
HapsopHute npasomowmna Ha BbHB no oTHoweHue Ha HauuMoHanHata cxema 3a
rapaHTupaHe Ha genosutute (PIBB) cneasaTt Npsiko 1 oT 3akoHa 3a rapaHTMpaHe
Ha BrioroBeTe B GaHkute ot 1998 r. (OTM., HO B CMNna KbM NPOLLECHUSA nepuon) —
yn.2, an.7 (B cuna ot 12.06.2009 r.) ®oHOBLT M3BbPLUBA PErynapHO TeCToBe Ha
cuctemara 3a rapaHTupaHe Ha BIroroseTe, KakTo M B Cliydan Ha yBedoMsiBaHe om
cmpaHa Ha BHbB 3a npobnem B 6aHka, Konto 61 Morbn Aa goBeae A0 3a4encTBaHe
Ha cucTemarta 3a rapaHTupaHe Ha Brioroeete), 4n.12, an.2 (nogynpasBuTEnsT,
pbkoBoAeL ynpasneHue "b. Hag3op" Ha bbnrapckata HapogHa 6aHka, nsmnckea ot
TbProBckMTE OaHKM BCUYKN OOKYMEHTU, KOUTO ca Heobxogmmu 3a popmupaHe Ha
06€eKTMBHa NpeLeHKa OTHOCHO CbLLECTBYBAHETO M CbCTOSIHUETO Ha B3EMaHusTa no
rapaHTupaHu Bnorose), 4n.12, an.3 (nogynpasutensaT, pbkosBogely ynpasneHue "b.
Haasop" Ha BHB, n3BbpliBa LeneBn NpoBepkn Ha BaHkM U npeacTaBa Ha ¢oHaa
pesyntatute oT TAx), 4n.19 (B cnyyan, 4e BGaHka B CpoOK 3 Meceua He nnartu
M3nMCKyeMa BHOCKa WM ObIMKMMU nNuxBu no un. 15, an. 3 unm un. 16, an. 6,
ynpaBUTENHUAT CbBET Ha poHaa yBegomsaea bHE 3a npegnpnemaHe Ha mepku no
3KW).

Bb3 ocHOBa Ha M3MI0XKEHOTO CbAbT Npuema, Ye bHB e HagnexeH oTBETHUK crnopes
HaLMOHAaNHOTO NPaBo, YNATO OTFOBOPHOCT MOXe Aa 6bae aHraxupaHa 3a Bpeau ot
AOCTaTb4yHO CbLUECTBEHO HapyweHue Ha npaBoTo Ha EC. 3agbnxkeHneto 3a
nonpaBsHETO Ha BpeauTe CbLieCTByBa BbB BCUYKM XMMOTE3U HA HapylLlaBaHe Ha
npaBoTo Ha Cblo3a OT AbpXaBa YrieHKa, Npu ToOBa HE3aBUCMMO KON e NyornnyHuaT
OpraH, U3BbPLUMM HapyLlEeHUEeTO, U KoM € NyOnuYHWUSAT opraH, KOWTO CbrfiacHOo
NpaBOTO Ha CbOTBETHATa AbpKaBa No NPUHLUMM HOCU OTFOBOPHOCT 3a NOMNpPaBsaHETO
Ha BpeauTe (PeweHne ot 25 HoemBpun 2010 r., no geno C-429/09, T. 46).

B Tasu Bpb3ka CEC e npuen cCblWwoO, 4e U3UCKBAHMSATA 3a npunaraHe Ha
OTrOBOPHOCTTA Ha AbpXaBaTa 3a Bpeau, NMPUYMHEHM Ha YacTHOMpPaBHU CybeKTu
BCMeAcCTBME HapyLleHne Ha OBLLHOCTHOTO NpaBo, He Tpsabea Npu nunca Ha ocobeH
AOBO4 Aa ce pasnuyasaT OT Te3n, KOUTO ypexaaT oTroBopHocTTa Ha O6wHocTTa
npu cpaBHMMKU oOcTosATencTtea. BcbwHOCT 3awmTata Ha npaearta, KouTO
yacTHonpaBHUTE cybeKkTn u3BnMyaT OT OOLWHOCTHOTO MpaBO, HE MOXe ga ce
N3MEHS B 3aBMCUMOCT OT HauuoHanHata unu obLHOCTHaTa CbLIHOCT Ha OopraHa,
KonTO e npuunHun Bpeparta (Pewenune ot 4 tonm 2000 r. no geno C-352/98, 1. 41).
Ot papeHoTo ThhkyBaHe ¢ PeweHune ot 26 aHyapu 2010 r. no geno C-118/08, T. 35
n 1. 36, MOXe ga ce obocHOBe M3BOA, Y€ UCKOBETE 3a Bb3Me3[siBaHe Ha BpeguTte
OT HapyweHus Ha npaBoto Ha EC wn wmuckosete no 3000B, umaT uaeHTUYEH
npegMeT, a UMeHHO obesleTsaBaHe Ha BpedaTta, NpeTbpnsHa oT yBpeaeHOTo nuue



nopaaw gencteme unm 6esgencTene Ha gbpxasaTta.

C ornen n3noXeHOTO, NPOLECHUAT UCK € AoONYCTUM W cnefBa fa ce pasrnega no
pega Ha 30[00B, HO npu cnasBaHe Ha CTaHOapTUTE 3a aHraxupaHe Ha
NM3BbHOOrOBOpHaTa OTrOBOPHOCT Ha [AbpXaBaTa 3a HapywaBaHe npaBOTO Ha
EBponenickus cblos, u3aBeaeHn ot npaktukata Ha CEC. MatepuanHonpaBHUST cnop
MexXay CTpaHuTe € OTHOCHO HeusnbfHeHne Ha 4n.l, 1.3, nogToyka i 1 4n.10, nap.1l
oT AupektnBa 94/19/EQO, 3a peluaBaHeTO Ha KOMTO CbAbT HamMMpa CNeaHoTo:

OT nbpBO U BTOPO CboOOpaxeHne oT [OupektuBa 94/19/EO ctaBa SICHO, 4ye C
BbBEXOAHETO Ha CXeMW 3a rapaHTupaHe Ha 6GaHKOBMTE AEeno3UTU BbB BCUYKM
AbPXKaBW YSTEHKN U C XapMOHU3NPAHETO Ha NPUIOKUMUTE rapaHumMn 3a MMHUMarHa
cyma, [upektuBata uma 3a UeN XapMOHWYHOTO pasBUTME Ha AEWNHOCTUTE Ha
KpeauTHUTe UHCTUTYuMn B uenna Cblo3 4pe3 npemaxBaHETO Ha BCUYKM
OrpaHMyeHunst BbpXy NpaBoOTO Ha ycTaHOBsABaHE M cBobodaTa Ha npefocTaBAHe Ha
yCIyrn, Kato CbLLEBPEMEHHO Ce NOBMLIABA CTabMNHOCTTa Ha baHkoBaTa cuctema u
3awraTa Ha BnoxumrenumTe.

3a Tasn uen uneH 3 ot [OupektuBa 94/19/EO npegswxga, Ye BCska Obpxasa
yfeHka ocurypsiBa B pamKuTe Ha HelHaTa TepuTopus ga 6baaTr BbBedeHU efdHa
NN NoBeYe CXeMU 3a rapaHTupaHe Ha Aeno3mtn. CbrnacHo yneH 7, naparpad 1 u
la oT cbliaTa ANpEKTMBA OAbpPXKaBUTE UYSIEHKN OCUrypsiBaT rapaHTUpaHuAT pasmep
Ha CbBKYMHWUTE OEMNO03UTM Ha BCEKM Bnoxuten ga 6vae yctaHoseH Ha 100 000 E., B
cnyyam 4ye genosntute ca HeHannyHu.

"HeHanuyeH genosunt” no cmucbna Ha yn. 1, §3 ot [IupektuBaTta e 4eno3nT, KOUTo
€ OABbJ/DKMM U NfiaTuM, HO He e Bun nnarteH OoT KpeauTHa WHCTUTYUMUS, CbriacHo
npaBHUTE U [OrOBOPHM YCINOBUSA, MPUNOXMMU KbM HEro, KoraTo: i) CbOTBETHUTE
KOMMNETEHTHU OpraHn ca yCTaHOBUIN, Ye MO TAXHO BMXKaHe cboTBeTHaTa KpegutHa
WHCTUTYUMSA wm3rnexga HecnocobHa 3a MOMEHTa, MO MPUYMHKU, KOMTO ca Mpsiko
CBbp3aHN C HEeMHOTO (PMHAHCOBO CbLCTOSIHME, Oa W3NnaTtu Aeno3uta U 4e He
cblyecTByBa 6nM3ka nepcnekTuBa T8 Aa 6bae B CbCTOAHUE Aa ro Hanpasw.
Oupektnea 94/19/EO, u3meHeHa c¢ [wupektuBa 2009/14/EO, Ha EBponenckus
napnameHtT n Ha CbBeTa OTHOCHO CXeMuTe 3a rapaHTupaHe Ha Oeno3uTtu no
OTHOLLEHWE Ha rapaHTUpaHus pasmMmep M Cpoka Ha mannaw,aHe, € TpaHCNOHMpaHa B
ObNrapckoTo 3akoHOAATeNcTBO 4pe3 3akoHa 3a rapaHTMpaHe Ha BNOroBeTe B
OaHkMTe M 3aKkoHa 3a KpPeaAUTHUTE WHCTUTYUMU. WMN3meHeHunssTa, BbBeOeHU C
Oupektnea 2009/14/EO, ca TpaHCNOHMpaHU cBoeBpemMeHHO npe3 2009 r. ¢
N3MEHeHusiITa Ha MnocodyeHuTe AOBa 3akoHa - [B, 6p. 44/2009 r., B cuna ot
12.06.2009 r. C nsmeHeHuata Ha 3Bb ot 2010 . - 1B, 6p. 101/2010 ., B cuna ot
31.12.2010 r., e BbBeAeH HOBUAT rapaHTupaH pasmep oT 100 000 eBpoO Ha
Aeno3nTuTe, CbrfacHO N3MEHeHusTa Ha un. 7 ot dupektmnea 94/19/E0.

Mpn nbpBOHa4anHOTO BbBEXAaHe Ha pasnopepbata Ha un. 1, §3, 6ykea i) ot
HOupektnea 94/19/EO, B HauMOHanNHOTO 3aKOHOAATENCTBO € BbL3NpUeT noaxon,
cnopen KOWTO M3UCKBAHETO CbOTBETHATa KpeauTHa MHCTUTYuus ga "varnexga
HecnocobHa 3a MOMEHTa, NO MPUYMHU, KOUTO Ca MNPSAKO CBbP3aHM C HEWHOTO
(PUHAHCOBO CBLCTOAHME, fa u3nnatu [eno3vta M 4Ye He cbliecTByBa 6nu3ka
nepcrnektnea T Aa Obae B CbCTOSAHME Aa ro HanpaBu' € paBHO3HAYHO Ha
yCTaHOBSAABaHE HENaTeXxocnocobHOCTTa Ha UHCTUTYLuATA.

CovrnacHo un. 36, an. 2 ot 3KM B pepakumata go usmeHeHweto ¢ [OB, 6p.
62/14.08.2015 r., HenNnNaTexxocnocobHOCT € Hanuue npu ABe XxunoTtesn: 1/koraTto



GaHkaTa He u3NbNHABa NoBevye OT 7 paboOTHWM OHM CBOE WM3UCKYEMO MapU4YHO
3aabJIKEeHNe, ako TOBa € NPsSiko CBbP3aHO C PUHAHCOBOTO CHCTOAHME Ha BaHkaTa n
rno npeuyeHka Ha bHb He moxe fa ce oYakBa U3nnailaHe Ha U3UCKyeMuTe napuyHu
3a0b/DKEHUA B MpUEMINMB Nepuog OT BpemMe unum 2/COBCTBEHUAT KanuTan Ha
GaHkaTa e oTpuuaTenHa BenuymHa.

Nanckyemmart ot un. 1, §3, noarouka i) ot Aupektnea 94/19/EO cpok ot 5 paboTHu
AHW, B KOWTO KOMMETEHTHUTE OpraHu creiBa Ada M3BbpliaT MpeueHkata Ha
$MHAHCOBOTO CbCTOSAHNE N CNOCOBHOCTTa Ha BaHKkaTa Aa u3nnailia rapaHTupaHuTe
AEeno3nTn e BbBeaeH B un. 36, an. 3 ot 3KW - kaTo nsnckeaHe, B CpoK OT 5 paboTHM
OHW OT yCTaHOBABaHETO Ha HenmnartexocrnocobHocTTa Ha 6aHka, BHB ga oTtHeme
NULUEeH3a m.

CpokbT no un. 10, §1 ot Oupektuea 94/19/EO, B KOUTO CXeMUTE 3a rapaHTupaHe
Ha Oeno3uTu crefsa ga O0baaT B CbCTOSAHME A u3nnawiaTt HaafexHo goKasaHuTe
NpeTeHunn Ha BNOXUTENUTE, MO OTHOWEHME Ha HeHanndHuTe pgeno3utn - 20
paboTHM gHM OT pJaTtata, Ha KOATO KOMMETEHTHUTE oOpraHu wun3sbpLuBaT
ycTaHoBSABaHETO no yn. 1, §3, noatouka i) ot Odupektnea 94/19/EO, e BbBeLEH B
un. 23, an. 5 ot 3IB6 /B pepakumnara oo nameHeHuneto ¢ B, 6p. 62/14.08.2015r./ n
Teye OT Aartara Ha peweHmeto Ha BHBE 3a orHemaHe Ha nuueH3a 3a OaHkoBa
AENHOCT Ha Tbproecka GaHka.

Taka Bb3npuetunsat B 3Bb n 3KW nogxop - cpokoseTe no yn. 1, §3, 6yksa i) n un.
10, §1 ot [OupektmBa 94/19/EO pa TekaT OT MOMeHTa, B konto BHBE B3eme
pelweHne 3a OTHEeMaHe J§uueH3a Ha KpeauTHa  MHCTUTyumMst  nopagu
HennaTeXxxocnocobHOCT, HE € AOoMNyCTUMa CXema 3a rapaHTMpaHe Ha Oeno3vTuTe,
KOUTO ca CTaHanun HeHanu4yHu, T.K. [lupektnBaTta u3mMckBa CXemuTe 3a rapaHTupaHe
Ha Oeno3nTM ga 6baaT B CbCTOSHME Aa u3nnawaT AoKasaHuTe NpeTeHuMM Ha
BNOXUTENUTE, MO OTHOLIEHWE Ha HEeHanuyHu OEeno3nTu, He3aBMCUMO Janun ca
Hanuue ycnosmaTa No HauMOHANHOTO 3aKOHOA4ATENCTBO 3a OTHEMAHE Ha NuLEeH3a
Ha KpeauTHa MHCTUTYLUSI.

Kakto e nocounn CEC B T. 49, 7. 50 u 1. 51 OT peweHuneTto no geno C-571/16, ot
TekcTa Ha 4n. 1, Touka 3, noatoyka i), nbpBa anuHes oT [Aupektusa 94/19 n3pmuyHo
cnegBa, 4Ye HeobxoguMMo M OOCTaTbYHO YCroBMe, 3a fJa Cce YCTaHOBM
HEHanW4yHoOCTTa Ha [eno3uT, KOWTO € Ab/KUM U nnatuMm, e no BuXgaHe Ha
KOMMNETEHTHUSA OpraH AafeHa KpeguTHa WMHCTUTYUMa Oa muarnexaga HecnocobHa 3a
MOMEHTa, MO MPUYNHU, KOUTO Ca MNPSKO CBbP3aHNW C HEWHOTO (MHAHCOBO
CbCTOsIHME, Aa U3nnatn genosnta U Aa He cbllecTByBa 6nu3ka nepcnekruea T8 ga
Obae B CbCTOsiHME Aa ro Hanpasu. OcBeH ToBa YneH 1, Toyka 3, noaTouka i), BTopa
anvHesl YTOYHSBA, Ye NOCOYEHUTE KOMMETEHTHN OpraHu TpabBa Aa yCTaHOBAT ToOBa
"KOMNKOTO € Bb3MOXHO NMO-CKOPO" 1 "He NO-KbCHO OT MeT paboTHM OHWM cnepq KaTo ca
ce yBepunu 3a NpbB NbT, Y& CbOTBETHATA KpeauTHa UHCTUTYLUA He e m3nnatuna
AENO3NTU, KOUTO ca ObIknmu 1 umauckyemun'. OT Te3n pasnopendbu crneagea, ye
YCTaHOBABAHETO Ha HEHaNU4yHoCTTa Ha Aeno3uTuTe He MOXe Aa 3aBucu oT
HennaTeXxxocnocobHOCTTa Ha KpeguTHata WHCTUTYUMS UM OT OTHEMaHeTo Ha
HEenHns nuueH3. B maeHTnyeH cmucobn e 1.70 ot PeweHne Ha CEC ot 25 mapTt
2021 r. no geno C-501/18 BT cpewy BHB.

Kakto noco4yBa reHepanHuaTt agsokat K. B T. 51 - T. 53 OT 3aknto4eHMeTo no gesno
C-571/16, npenctaBeHo Ha 7 toHM 2018 1., 3a Aa ce nsberHe BepuxkHUA eekT Ha
MacoBO M3TernsiHe Ha 4EeNO3UTU, BIIOXKUTENUTE criegBa Aa umart CUrypHoCTTa, Ye B



cnydam Ha BepOsiTHO ObroTpamHa HennaTteXXocnoCoBHOCT Ha KpeauTHUTE UM
WHCTUTYLUN TEXHUTE AEeno3nTn Wwe 6baat Bb3CTAaHOBEHWN B rapaHTMpaHus pasmMep B
Hal-kpaTbK W NpeaBuMAMM  CPOK, He3asucuMo OT YCTaHOBABAHETO Ha
HennaTexxocnocobHOCTTa Ha KpeguTHaTa WMHCTUTYUUA U OTHEMAHETO Ha HeWHus
nuueHs. EBeHTyanHn 3abaBsHuA B pe3ynTaT Ha Ha430pPHU MEpPKM CbLLO He BuBa aa
BOOAAT A0 paskonebaBaHe OoBepuveTO Ha  BRoxutenute B Obp30TO
Bb3cTaHoBsiBaHe. OT OOGACHUTENHMS MEeMOopaHAYM KbM MPeasioKEeHWEeTo Ha
KomucusaTa 3a guMpektvBa € BWOHO, Ye onpefeneHneTo 3a HeHanuyeH Oeno3vT
Cb3HaTENHO He € 06BBLP3aHO C PUCKOBETE Ha NPOM3BOACTBATa NO O34paBsBaHeE U
nukemnpaumns, oceeH Toea ot ChobpaxeHne 12 ot [Oupektnsa 2009/14 cnensa, ye
CblUeCcTBYyBa Bb3MOXHOCT Bb3CTAaHOBABAHETO Ha Aeno3nTu 4pe3 cxemara 3a
rapaHTupaHe a ce U3BbpLuBa YCNoOpeaHO C MepKM 3a NPecTpyKTypupaHe.

OTHOCHO cpoka, B KOMTO TpsibBa Aa ce yCTaHOBM, Ye OEenO3UTUTE Ca HEeHanu4yHw,
kakto e nocouymn CEC B 1. 60 peweHunetro no geno C-571/16, To3n cpok e
nvnepaTtMBeH W oOCTaHanuTe pasnopeabu Ha aupekTMBaTa He npeaswxaar
Bb3MOXHOCT 3a HEroBoTo geporupaHe. OT gpyra cTpaHa CbrfacHo T. 66 OT CbLLOTO
peleHre, yabXaBaHETO Ha CpoKa 3a M3nnawjaHe Ha Oeno3UTUTe € Bb3MOXHO
€0VHCTBEHO Npu U3KMYUTENHU obCTosATencrtea U He Moxe fa Hagsuwasa 10
paboTHW OHW.

Taka, B T. 69 o1 pewweHuneto no geno C-571/16 CEC e npuen, ye uneH 1, §3 n uneH
10, §1 ot OupektuBa 94/19 TpsibBa oa ce TbIKyBaT B CMUCLI, Y€ He gonyckar, oT
e[jHa CTpaHa HauWoHarHO 3aKOHOOAaTernCTBO, CbINacHO KOETO YCTaHOBABAHETO Ha
HEeHanM4YHOCTTa Ha 4eno3nTUTE 3aBMCKU OT HENMaTeXocnocobHOCTTa Ha KpeguTHaTa
WHCTUTYUMA U OT OTHEMAHETO Ha HenHus GaHKOB NULEH3, M OT [pyra CTpaHa,
OTKNOHsIBaHe OT NpeaBuaeHnTe oT Te3u pasnopenbn CpokoBe 3a yCTaHOBSIBAHE Ha
HEeHanMyHoCTTa W 3a Wu3nnawaHe Ha [[eno3uTuTe no cbobpaxeHue, 4e e
HeobXxoaAuMOo KpeauTHaTa MHCTUTYLMS Aa Obae nocTaBeHa nog cneuuaneH Hag3op.
OcBeH TOBa, KakTto e nocoymnn CEC B 1. 78 n B 1. 87 oT peweHneto K., uneH 1,
Toyka 3, noatoyka i) oT OupektnBa 94/19 Tpabea aa ce TbiiKyBa B CMUCHII, Ye
HEeHanuM4yHOCTTa Ha [eno3uTuTe MO CMUCHIA Ha Tasu pasnopenba TpsibBa ga ce
YyCTaHOBM C WU3pUYEH aKT Ha KOMMETEHTHUA HauuoHaneH opraH, KaTo
npegBapuTerNHOTO npeasaBsiBaHe OT TUTynsipa Ha BaHKoB 4eno3uT 4O CbOoTBeTHaTa
KpeaAuTHa MHCTUTYLMSA Ha UCKaHe 3a nnaliaHe, KOeTo He € U3MbIHEHOo, He MOXe Aa
6bae ycnosue 3a yCTaHOBSABAHE Ha HEHaNMYHOCTTa Ha TO3M AEeno3uT No CMUCbNa
Ha Ta3u pasnopenba.

OT u3noxeHoTo crnegBa, Ye 3a Aa Ce 3aJelcTBa cxemarta 3a rapaHTupaHe Ha
penosntnte, Oupektuea 94/19/EO npeaBwkga npouegypa camo oT Tpu cTbnku: 1/
KOMMNETEHTHUAT OpraH ce yBepsiBa, Ye Aeno3uT, KOUTO € AbIMKUM U NnaTum, He e
O6un nannateH oT KpeauTHa MHCTUTYUUS; 2/ B pamMKuTe Ha neT paboTHM OHU crnea
TOBa 3aKryYeHne, KOMNETEHTHUAT opraH TpsabBa Aa onpedenu ganu cboTBETHATa
KpeauTHa MHCTUTYUMSA u3rnexaga HecnocobHa 3a MOMEHTa, NO NPUYMHU, KOUTO ca
NPSIKO CBbP3aHN C HEMHOTO (PMHAHCOBO CbCTOSAHME, A M3NnaTyu 4eno3nTu, KOUTO
ca Ob/KMMKU 1 NnaTUMKU KU Ye He cblyecTByBa Onm3ka nepcrektvBa T8 Aa 6bae B
CbCTOsIHME [a ro Hanpasw; 3/ cxemaTa 3a rapaHTupaHe Ha geno3uTtu Tpsbsa fa e B
CbCTOSIHME Aa M3NnaTtu HagnexHo [OKa3aHUTe B3eMaHusi Ha BrOXUTENuUTe B
pamkute Ha 20 paboOTHM OHW, cCned KaTo KOMNETEHTHUAT opraH € B3esl CBOETO
pelleHue.



HeocHoBaTenHo oTBeTHaTa CTpaHa Bb3passBa, Ye bHB He e komneTeHTeH opraH
no cmucbna Ha 4n. 1, 1. 3, noatoyka i) ot Qupektuea 94/19. OT pasnopendburte Ha
yn. 36, an. 3 ot 3KN n un. 23, an. 5 ot 3'Bb HeaBycmucneHo cnegea, Ye MMEHHO
BHB e "KoMnNeTeHTHUAT opraH”, KOUTO yCTaHOBSABaA HEHANMYHOCTTa Ha LEeno3nTuTe,
HO HaUMOHaNHOTO 3akoHOoAAaTencTBO OOBbLP3Ba MOMEHTA, B KOWTO Ce 3adenctBa
cxemaTa 3a rapaHTupaHe Ha [eno3uTuTe, KOUMTO ca CTaHanu HeHanuyHu, C
OTHEMaHe Ha fuUeH3a Ha KpeguTHata WHCTUTYumsi. ToecT, npuema ce, 4ye
M3NUCKBAHETO CbOTBETHAaTa KpeauTHa WHCTUTYUUs Oa "usrnexga HecnocobHa 3a
MOMEHTa, MO MPUYNUHU, KOUTO Cca MNPSAKO CBbP3aHNW C HEMHOTO (MHAHCOBO
CbCTOsIHME, a n3nnaTtu genosuta 1, Ye He cblLyecTByBa Gnn3ka nepcrnekTuea Ta ga
Oboe B CbCTOsSHME [fJa ro HanpaBu" € paBHO3HAYHO Ha yCTaHOBEHa
HennaTexxocnocobHOCT Ha MHCTUTYUMATA, a U3UCKBAHUAT OT AupekTmBaTa 5 AHeBeH
CPOK 3a npeLeHKka Ha HEMHOTO (PMHAHCOBO CBHCTOSIHME M CNOcOBHOCTTa Ha GaHkaTa
Aa usnnawia rapaHTMpaHuTe Oeno3nTn, € BbBeAeHO KaTo U3NCKBaHe B CPOK OT 5
AHW OT YCTaAHOBSABAHETO Ha HennatexocnocobHocTTa Ha GaHKka kKaTo OCHOBaHME 3a
BHE pa otHeme nuueHsa n. T.e. akTbT no 4un. 1, §3, Gykea i) oT [Qupektuea
94/19/EQ e aKTbT, C KOUTO Ce OTHEMA NULEH3a Ha KpeauTHaTa MHCTUTyums. B To3n
CMUCBI € U CTaHOBULLE HA MUHUCTbPa Ha (PpuHaHcuTe 1 Ha ynpasutenda Ha BHB ot
11 aBryct 2014 r. oTHOCHO nNUCcMO Ha EBponenckata Komucusi BbB Bpb3ka C
npegnpuetute genctensa ot BHBE cnpsmo K. A n Tbproscka 6aHka [hupmal,
nyébriMyHO JOCTBNHO Ha caWTta Ha MuHMCTepcTBO Ha  (UHaHcuTe -
www. minfin.bg/document/14856.

B nogkpena Ha ToBa TbnkyBaHe ca [loknag Ha Komucusata no GioaxeT u uHaHCH
Nno NnpoekTa Ha 3akoHa 3a U3MEHEHME U AoNbJIHEHNE Ha 3aKoHa 3a rapaHTMpaHe Ha
Bnoroeete B 6aHkuTe (N2 854-01-165/20.12.2008 r. n Ne 902-01-28/22.04.20009 r.,
40-to HC) n MoTtuBuTEe KbM NpoekTa Ha 3akoHa 3a U3MEHEHMEe N OONbJIHEHME Ha
3MBE (Ne 902-01-28/22.04.2009 r., 40-to HC), BuMOHO OT KOWUTO LenTa Ha
3aKOHOMpoeKTa e Aa ce BbBeaar B ObArapckoTo 3aKOHOOaTENCTBO M3UCKBAHUATA
Ha npuetata Ha 11 mapt 2009 r. [Oupektusa 2009/14/EO Ha EBponeunckus
napnamMmeHT n Ha CbBeTa 3a usMeHeHne Ha Aupektnea 94/19/EO OTHOCHO cxemute
3a rapaHTupaHe Ha A4eno3nTu Mo OTHOLLEHWE Ha rapaHTUpaHusa pasMmep U Cpoka Ha
nannawaHe. Taka "...B CbOTBETCTBME C YCTaHOBEHUTE OT AupeKkTuBaTa obwm
CpokoBe B EBponencknsa cblo3 ce npeanara CpokbT 3a B3eMaHe Ha pelleHue, ye
GaHkaTa He MOXe [a m3nnawia 4eno3uTtu B criydante no un. 36, an. 1, 1.1 n 2 ot
3aKkoHa 3a KpeaAuTHUTe UHCTUTYUMK, Aa Obae HamaneH oT 14 gHu....Ha 5 paboTHu
OHN".

B KoHkpeTHua cnydan, noctaHoBsiBavkum PeweHne Ne 73/20.06.2014 r. 3a
noctaBaHe Ha K. nog cneumaneH Haasop, BHB Ha npaktmka e Hanpasuna
obGeKTMBHAaTa KOHCTaTaums 3a HEHanMYyHOCT Ha 4EeN0o3MTUTE MO CMUCHIA Ha YneH 1,
naparpacdp 3, 6ykBa i) ot [OupektuBa 94/19/EO, kaTo npeycTaHOBABAHETO Ha
AocTbna A0 Aeno3nTute e Mo MpuYMHKU, NpPFKO CBbp3aHM C  (UHAHCOBOTO
nonoxeHune Ha K..

ToBa e Taka HE3aBMCMMO OT NMPUETOTO B T.78 OT peweHneTo no genoto K., Tbi KaTo
ce kacae 3a 6e3gencTBMe Ha KOMMETEHTHUSI HAO30PEH OpraH — HEU3MbITHEHNE Ha
MMMEePaTUBHOTO 3adb/KEeHMEe 3a u3gaBaHe Ha U3PUYEH akT B Cpoka Mo uneH 1,
naparpacd 3, 6ykea i) oT [Oupektuea 94/19/EO, koaTo pasnopenba vma gUpekTeH
edekT.


http://www.minfin.bg/document/14856

OTHOCHO ycroBMeTO Aeno3nTbT Aa € "AbIMKMM U NfaTtuM, HO Aa He e bun nnateH
OT KpeauTHaTa MHCTUTYUMs" cnegsa da ce cbobpasn, 4Ye chnopeq Aoknaga Ha
KBecTopuTe 3a cbcTtosHueTo Ha BHB (nybnukysaH Ha canta Ha BHB) ¢ nucmo Ne
77778/20.06.2014 r. npegctasutenute Ha K. ca yBegomunu BHB, ye 6aHkarta e
npeyctaHoBuMna nnaiwiaHusitTa u Bcuykm 6aHkoBM onepauuun. [pu 3ano4vBaHe Ha
AencTBuATa No cneunaneH Hag3op, KBeCTOpUTe ca Crnpenu cyetToBogHaTa cuctema
Ha 6aHkaTa, cnpenu ca nnatdopmara 3a oOMeH Ha S., KakTo 1 onepauunTe 4Ypes
enekTpoHHO BaHkMpaHe u ycrnyraTta "MHTepHeT 6aHKMpaHe”, n ca aHynMpanu BCUYKK
n3gageHn nNpeBOOHM HapeXAdaHusi CbC 3anodyHata M HegoBbpueHa obpaboTka,
KaTo CyMUTe Ha nNpeBoauTe, U 3anfnaTeHnTe TakCW, Ca BbpPHATU MO CMETKUTE Ha
KnueHtute. ToecT, owe Ha 20.06.2014 r. K. He camO He e u3NbMHWNa Beye
nogadeHn 3asdBKM 3a NnawaHe, HO M 3apagn cnpsHata CYEeTOBOAHA cucTema
BCUYKM BAOXUTENM Ca OUNIM NULWIEHN OT Bb3MOXHOCTTA M306L0 ga nNpaBAT 3asBKU
3a u3nnawaHe Ha AOeno3uTuTe CU U He ca uManum LOCTbN O TAX MOYTWU LWeCT
MeceLa.

M3BoabT, Yye nnawaHuaTa ca cnpeHn 3apagu UHaHCOBOTO MoriokeHue Ha K.,
cnegBa OT pelleHMeTo 3a noctaBsiHe Ha K. noa cneuwaneH Hag3op, KOeTo ce
OCHOBaBa Ha un. 115, an. 1 nun. 115, an. 2, Toukn 2 n 3 ot 3KW, cbrnacHo KouTo
"NUKBNOHUTE aKkTMBM Ha B6aHkaTa no npeueHka Ha BHB Hama ga 6baat goctarbyHw,
3a ga moxe OaHkaTa ga M3NbfHABA 3afbl/DKEHMATA CUM B AEHS Ha TAxHaTa
N3NCKYEMOCT, unn GaHkaTa He € U3NbMHUMIa B CPOK €4HO UMM NOBEYE U3UCKYEMMU
3aQbJ/IKEHUS KbM CBOUTE KpeauTopu”, KakTo u OT obcTtosTenctBoto, 4Ye K. e
nocTaBeHa nojA crneunaneH Hag3op C MbAHO NpPeycTaHOBsSIBaHE Ha nnalwaHusaTa,
BbMPEKN Y€ HALMOHANHOTO NPaBo NO3BOSIsIBA MEPKU C MO-HUCKA CTENEH Ha Hameca
- T.e. u3bop Mexay NbSIHO M YacTUYHO MNpPeyCcTaHOBsIBAHE Ha nnawaHusTa wm
orpaHu4yaBaHe Ha geWHocTuTe - BX.un. 116, an. 2, 7. 2 u 1. 3 ot 3KN. BugHo ot
peweHneto Ha YC Ha BHB ot 20.06.2014 r., kbm 11,58 yaca Ha 20.06.2014 r. no
cmeTkata Ha K. B nnaTtexHaTta cuctema 3a 6pyTeH CETBIMEHT B peanHo Bpeme R.
pasnonaraemaTta HanM4yHOCT € B pa3mep Ha 237773 nB., Npy HapeLeHW 4Yakawm
nnawaHua 3a Hag 38 MIH.MIB.

Mpn TOBa MONOXeHMe NbPBOTO YCNOBME - KpeauTHaTa UMHCTUTYUUS Aa marnexga
HecrocobHa 3a MOMEHTa fa uannaTtu genoswTa, No MPUYMHK, KOUTO ca MpPSIKO
CBbp3aHN C HENHOTO (PMHAHCOBO CBHCTOSIHME, Ce SIBSIBA CMA3eHOo, Tbi KaTo OT TO3M
MoMeHT K. He e Buna B CbCTOsIHME fa Npuema 3asBk1 1 Aa uannawa gbmkKuMnTe n
naaTuMun 4enosuTu.

Btopoto ycnoeBuMe - pga He cblwecTByBa 06nu3ka nepcnekTtMBa KpeguTHaTta
WHCTUTYUMA a € B CbCTOSHME Aa u3nnaTtu 4eno3ntute, CbLlyo e CnaseHo.

Cxemarta 3a rapaHTupaHe Ha Oeno3nTn, KosaTo ce nsnckea ot [upektuea 94/19/E0,
CNYXW 3a rapaHTupaHe He camMO Ha HOMMWHarHata CTOMHOCT Ha obxBaHaTuTe
Aenos3nTn, HO npegBuxkaa, MNOHe [0 M3BEeCcTHa CTeneH, W 3aMecTuten 3a
HanunyHocTTa uM. [lopagn ToBa YCTAHOBABAHETO, Ye OEenOo3UTUTE Ca HeHanwuyHu,
Moxe aa 6bae n3berHato camo ako ce o4akBa AOCTbNBbT A0 Aeno3nTuTe aa obae
Bb3CTAHOBEH B MHOIO KpaTbK CPOK.

B cnyyas, camarta kpegutHa uHCTUTYumMss € BHecrna B BHB uckaHe pa 6bae
noctaBeHa noA cneuuaneH Hag3op 3apagn npobnemMu ¢ NUKBUMOHOCTTA, KOETOo
npeavsBuKBa 3aTpygHEHUS B U3NBSIHEHMETO Ha MNapuUYHUTE 3a4biDKEHUS KbM
Bnoxutenute. Kakto e nocoyeHo B camoTo pelwieHne Ha YC Ha BHB, ¢ nucmo Ne



4098/20.06.2014 r., nonyyeHo B 10, 51 yaca B BHB, na3nbnHUTENHUTE ANpPEKTOPK
ca ysegomunu BHB, 4ye kato umat npeasua Hanu4HUTE cpeactBa Ha 6aHkata no
CMETKM 1 B Bpon, Te HaMa fa 6baaT 4oCTaTbuyHM 3a U3NBIIHEHME Ha 3abIKeHNsaTa
Ha baHkaTa B Han-6nn3ko Bpeme. B pesynrar, owe Ha cbwara gara, YC Ha BHb e
npuen peleHneTo 3a noctaBaHe Ha K. nog cneumaneH Hag3op, CPEHU ca BCUYKK
nnawaHna n BCUYKM OaHKOBM COENKM Ha MHCTUTyumdata. Taka camata BHB e
nocTaHoBuNa 3akoHoBa 3abpaHa Bbpxy K. ga v3nnawa genosutu Mno MpUYMHM,
KOUTO ca Npsiko CBbp3aHu ¢ npobnemu ¢ nuksngHoctTta Ha K.. Kakto e BuaHo ot
moTtueuTte Ha YC Ha BHBE B peweHuneto ot 20.06.2014 r., noctaBsHeTo Ha K. nog
cneumaneH Haasop € MpoauKTyBaHO OT  HanMyMeTo Ha  OnacHocT  OT
HennaTexxocnocobHOCT nopaau 3acunNeHoTo TerflieHe Ha cpeacTBa M nuncarta Ha
AOCTaTb4yHO NMKBUOHW akTmBn KbM 20.06.2014 r., kKaTO onpeaesieHnsaT TpuMmeceyeH
CPOK Ha Hag3opa HegBYCMMCIIEHO NMOKa3Ba Nnuncarta Ha "6rvska nepcnekrmsa” 3a
nsnnawaHe Ha 4eno3nTuUTe OT KpeauTHaTa NMHCTUTYLINS.

OT n3noxeHoTo crneaea, Ye ¢ pewenneto cu ot 20.06.2014 r. BHBE e mn3Bbpwmna
obeKkTMBHa KOHCTaTauuda, 4e no HenHo BwxaaHe K. uarnexpga HecnocobHa 3a
MOMEHTa, MO MNPUYUHK, KOUTO Ca MpPSKO CBbP3aHNU C HEWHOTO (PMHAHCOBO
CbCTOsIHME, Aa MU3NnnaTn Aeno3nTn U Ye He CbliecTByBa Gnn3ka nepcnekTmea T4 ga
6bOoe B CbCTOAHME [fJa o Hanpaeu, T.e. M3BbPLIMMIA € KOHCTarauusita, uye
AEeno3nTuTe ca HeHanuyHu No cMucbna Ha 4un. 1, §3, noaToyka i) oT [AupektmBa
94/19, nopagn KOeTo B CPOK OT 5 paboTHM OHM OT Tasu KOHCTaTauusi € criegsaro
Aa NOCTaHOBW M3puYeH akT no yn. 1, §3, noatodka i), an. 2 or [JupektuBaTta -
3abiKEeHNe, KOeTo NPoM3TMYa OT ANPEKTHO NPUTOXMMOTO npaso Ha EC.

Kakto e npmnen CEC B 1. 117 ot PeweHnuneto no geno C-571/16, pasnopenbara Ha
yn. 1, 1. 3, nogToyka i) ot Aupektmnea 94/19 uma avpekteH epekT n npeacraenssa
npaBHa HOpPMa, LUenswa ga ce NpeaocTaBAaT Ha YyacTHonpaBHUTE cybekTn npaea,
KOUTO Ja NO3BOMAT Ha BNOXUTENUTE Aa npeasBAT UCKoBe 3a obeslleTsiBaHe 3a
BpeauTe OT KbCHOTO M3nnaiiaHe Ha 4eno3nTuTe.

HeocHoBaTenHo oTBeTHaTa CTpaHa Ce No30BaBa Ha pelleHue oT 12 OKToMBpWU
2004, P. v gp., C-222/02, EU:C:2004:606, T.K. CnOpbT MO CbLOTO Kacae npaeo Ha
MCK 3a OTrOBOPHOCT Ha AbpXaBaTa, KOeTo MpomsTuya OT HenpeanpuemMaHeTo Ha
HaO30pHM Mepku, npeasuaeHun B Yn. 3 ot AupektnBa 94/19, aokaTo B HACTOSILLOTO
NPOU3BOACTBO WLLEUBbT aHraxmpa OTrOBOPHOCTTA Ha HaA30pHUA oOpraH He 3a
3arybarta Ha genosuTa CKU, a 3a HecnasBaHeTO Ha npeasuaeHnTe B [upekTusa
94/19 ycnoBua u pen 3a KOMMeHcupaHe. B To3M cMuUCH € M 3aKni4YeHNeTo Ha
reHepanHus agsokaT K. no geno C-571/16, to4kn 78-82 u PeweHuneto Ha CEC no
cbLwoTo geno, T. 89.

HeocHoBaTenHo oTBeTHaTa CcTpaHa ce no3oBaBa W Ha pasnopenbara Ha yun. 79, an.
8 ot 3KW, cnopea KoATO OTroBOPHOCTTA Ha HaO30pHMA opraH Moxe Aa 6bae
aHraxupaHa camo ako BpeauTe ca npuymHeHn ymumwneHo. Kakto e npuen CEC B
peweHneTo no geno C-571/16, 1. 125 n 1. 126, B CbOTBETCTBME C NPUHLMNA Ha
€(EeKTUBHOCT HaUWOHANHWUTE nMpouecyanHn HOPMKU He TpsbBa n[a npa.AT
NPaKTUY4ECKN HEBBIMOXHO UM NPEKOMEPHO TPYAHO YNpaXHABAHETO Ha npasara,
npegocTtaBeHn OT npaeHUA peq Ha Cblo3a, a ycrnosmeTo no un. 79, an. 8 ot 3K
n3nu3a M3BbH ob6xBaTa Ha YCMOBMETO 3a AOCTATbYHO CbLLECTBEHO HapyLleHMe Ha
npasoTo Ha Cbto3a.

Cnep kato pasnopegbata Ha un. 1, 1. 3, nogTtodka i) or Oupektusa 94/19 nma



AnpekTeH edekT, HeOCHOBATENMHO OTBETHUKBLT TBbPAMW, Ye He e Oun oBnacTeH ga
B3eMe TOBa peLLUeHNE 1 crieqoBaTesiHo CbLoTo 61 BUNO HULLLOXKHO.

Kakto e npuen C. B PeweHune ot 9 mapT 1978 r., T. 14-16, OUPEKTHUAT edekT
O3Ha4aBa, Y€ HOpMUTE Ha OBLHOCTHOTO NpaBo TpsAbBa Aa MmaT NbIIHO U e4HAKBO
AEeNCTBME BbB BCUYKM ObPXKaBW YNEHKM OT MOMEHTa Ha BfN3aHETO MM B cuna u 3a
Lenusa CpoK Ha TAXHOTO aencteue. CriegoBaTenHo Te3u pasnopeabu ca npsik
M3TOYHWK Ha MpaBa W 3adbJIKEeHUs1 3a BCUYKKU, 4O KOUMTO CEe OTHaACAT, HE3aBMCUMO
Aanu ToBa Ca AbPXXaBW YNEHKU, UK YacTHOMpaBHM CYBEeKTN, KOUTO ca CTpaHu no
NpaBOOTHOLLIEHMS, perynupanu ot npasoto Ha ObwHocTTa. Tasn nocneguua cbLo
Taka 3acdra BCEKM Cb[, YMATO 3ajadya KaTo opraH Ha Abp)KaBa 4YfieHKa e fa
3auMtaBa B paMKMTE Ha CBOsiTA KOMMETEHTHOCT MpaBaTa, NpeaoCTaBeHM Ha
YacTHOMNpPaBHUTE CYOEeKTU OT OOLLLHOCTHOTO Npaso.

Mpn ToBa TbIIKYBaHE U U3pMYHOTO nponsHacaHe ot CEC, 4e un. 1, T. 3, noatouyka i)
oT AupektmnBa 94/19 uma gupekTeH edekT, MMeHHO Ta3u pasnopenba, kato Npsk
M3TOYHUK Ha npaBa M 3adblKeHUs, oBnactasa M 3agbikaBsa BHB ga yctaHoswu
HEeHanU4yHOCTTa Ha AEeno3nTUTEe C M3PUYEH akT, pas3nnMyeH OT akTa, C KOWTO ce
OTHEMa NuLUeH3a nopagu HennaTexxocnocobHOCT.

KaTo He e B3ena ToBa pelleHne B umnepaTtneHma 5 gHeBeH cpok, BHB e Hapywuna
npaBoTO Ha Cblo3a, C KOETO MbPBOTO YCIIOBME 3@ aHraxupaHe Ha OTroBOPHOCTTA
Ha [lbp>kaBaTa € U3MbiHEHO.

ToBa HapylweHne ce npeLeHaBa OT HaACTOAWMA CbCTaB WM KaTo [OCTaTbyHO
CbLLECTBEHO, 3a Aa aHraxupa oTroBOPHOCTTA Ha Abp)KaBarTa.

Kakto e nocoveHo u B T. 105 oT peweHnero Ha CEC no C-571/16, oT npakTukarta
Ha Cbaoa cnefBa, 4e TakoBa HapylleHMe npeanonara $SBHO WM 3HAYUTESTHO
HecrnasBaHe OT bp)XXaBaTa YSieHKa Ha rpaHuuuTe, KOUTO ca HanoXeHW Ha HEMHOTO
npaBo Ha npeueHka. PakTopute, KoMTo TpsabBa Aa ce B3emar NOA4 BHUMaHME B TOBA
OTHOLLEHMNE, Ca MO-KOHKPETHO CTEMeHTa Ha SICHOTa M NPEeLM3HOCT Ha HapylleHaTa
npaBHa HopMa, 06xBaTbT Ha cBoboAaTa Ha npeueHKa, KOSTO HapylleHata Hopma
npeanocTaBs Ha HaUMOHANHUTE OpPraHn, U3BMHUMUAT UNN HEU3BMHUM XapaKTep Ha
€BEeHTyarnHa rpeLka npu npunaraHe Ha npaBoTO, YMULLMEHUAT UMW HEeYMULUMEH
XapakTep Ha [OMyCHATOTO HapyLleHWe WKW NPUYMHEHOTO YBpEeXaaHe, UNu olle
0BCTOATENCTBOTO, Y€ C NOBEAEHNETO CUM UHCTUTYUMS Ha EBpoONenckusa coto3 Moxe
Aa e JonpuHecna 3a HenpuemMaHeTo, NPMEMaHEeTo WKW 3anasBaHeTo B paspes C
npaBoTo Ha Cblo3a Ha onpederieHn HauMoHaNMHM MEPKN UM NPaKTUKKN (BX. B TO3M
cMuUcbn peweHune ot 5 mapt 1996 r., no geno C-46/93 n C-48/93, EU:C:1996:79, T.
56).

B cny4yaa csobogarta Ha npeueHka Ha BHB 6e3 cbMHeHne e orpaHuyeHa OT cpoka
no 4yn. 1, 1. 3, nogTodka i) ot Oupektmea 94/19. Tvin kaTo pasnopendara ACHO
nocodBa MpU KakBW YCIOBUS M B KakbB CPOK C€ YCTaHOBSIBA HEHanM4HOCTTa Ha
AEeno3nTuTe, ako Te3n YCIIOBUS Ca U3NBbIIHEHN, KOMNETEHTHUAT OpraH € ONbXEH B
nMnepaTuBHUA NeTOHEBEH CPOK [a YCTaHOBW, Ye Aeno3uTUTE ca HEeHanudHu - T.
108 ot pelweHuneTo no C-571/16.

OT ycTaHoBeHUTE Mo genoTo haktn 6e3cnopHO ce ycTaHoBsBa, Ye creq kato bHB
e 6una yBegomeHa ot K. 3a dwmHaHcoBMTE 1 3aTpygHeHus 1M npobnemute C
nukengHocTtTa, bBHB e B3ena pewenne n e noctasuna K. nog cneunaneH Hag3op
nopaan onacHOCT OT HEeNmaTeXoCnoCOOHOCT N € NOCTaHOBMIAa CNMpaHe Ha BCUYKK
onepauun 1 nnawanus. Taka, Bbrnpekn vye e npeueHuna, ye K. e 3actpaweHa ot



HennaTeXxocnocobHOCT M 4Ye CbC COOCTBEHOTO CM pelleHMe 3a MOocTaBsiHe Ha
GaHkaTa nog Hag3op € Bb3npensTcTBana u3nnawlaHeto Ha Aenosutute 3a
no-agbnsr nepuwon, BHB He e HanpaBuna ycTaHOBSIBAHETO B UMMepaTUBHUS
neToHeBHUA CPOK no 4yn. 1, T. 3, noar. i) or Oupektnsa 94/19, koeTo e WAnIo aa
3agencTBa KOMNEHCUPAHETO Ha 3acerHatute BNOXUTENW CbrnacHo yn. 7, §1 v un.
10, §1 ot OupekTnBaTa n TOBa € CbLLECTBEHO HapyweHne Ha yn. 1, T. 3, NoAT. i) oT
AnpektnBa 94/19 - BX. B TO3M CMUCHN T. 95 OT 3aKNOYEHNETO Ha reH.agBokat K. u
T. 115 ot peweHuneTto no C-571/16.

HactoawmsaTt cbaebeH cbCTaB NpeLeHsaBa U Ye OT CTpaHa Ha uvuwuaTta e goKa3aHo
HanU4YneTo Ha UMYLLEeCTBEHN Bpean, NPUYUHEHU OT HapyLlleHWeTo Ha NpaBoTO Ha
EC ot ctpaHa Ha BHB, kakTo M HanmuMuuMeTo Ha NpPUYUHHO-CNeacTBEeHa Bpb3ka
Mexay NpoTMBONpPaBHOTO noBefeHne Ha BHB v npeTbpneHnTe Bpeaw.
HeocHoBaTenHo € Bb3paXXeHNETO Ha OTBETHATA CTpaHa 3a ToBa, Ye cnea kato bHB
HAMa NpaBOMOLWMA Aa u3nnawa Ha BroOXUTenure CymuTe Mo rapaHTupaHuTte
Aeno3nTn, He Moxe Aa 6bae 3aabiKeHa 3a akLecopHO 3aabiKeHne 3a NMxBa.
CnepnBa B Ta3u Bpb3ka ga ce cbobpasn, Ye Makap pasMepbT Ha NpeTeHamMpaHoTo
OT vweLa obesleTeHme 3a UMYLLLECTBEHM Bpean Aa e onpeneneH Ypes CTOMHOCTTa
Ha 3aKOHHaTa NuxBa 3a nepuoaa Ha 3abaBa, TO ToBa He e nnxasa. B To3n cMuchN n
B KOHTEKCTa Ha [JeriMkTHaTa OTrOBOPHOCT Ha [AObpXaBaTa 3a npeTenHgupaHuTe
Bpeawn, no npenpaiwaHe ot § 1 ot 3P Ha 30[J0B, e npunoxmma n obwata gaBHOCT
noun. 110 ot 33/, a He KpaTKkaTa gaBHOCT 3a nNuxeu no yn. 111, 6ykea B) ot 33[1.
HeocHoBaTenHo oTBeTHaTa cTpaHa TBbpPAM, Y€ 3aKoHHaTa Nixea He Moxe Aa 6bae
n3mepuTen Ha TBbpAEHUTE OT uvulela Bpean, T.K NpeTeHuusaTa "...He e 3a nnxBa, a
3a pas3nnMyHoO OT Hesa obesLleTeHne 3a HEYTOMHEHM NO BUA U pasMmep Bpeau, KouTo
camo Nno pasmMep ce npupaBHABaT Ha 3aKOHHaTa nuxaea".

CnenBa pa ce nma npegsug, Ye Ha OCHOBAHME aHEKC KbM [OroBoOp 3a MraTexHu
ycrnyru, vuilarta e uMmarna npurexaHve BbpXy ABMKUMW BeLM - NapuyHU CpeacTBa,
NpaBOTO Ha COOBCTBEHOCT BbPXYy KOMTO HE € Morna ga ynpaxHssa, nopagu
b6espencrteneto Ha bHB pga 3awuTn ToBa HEMHO NpuUTEXaHue, KaTo n3gaae akT no
yn. 1, 1. 3, noar. i) or [dupektmBa 94/19, c KOWTO [Ja page crapT Ha
KOMMNEeHCaLNOHHNA MexaHn3bM no yn. 10 ot upekTueaTa.

Taka, ¢ HeusnNbNHEeHMEe Ha 3a4biMKeHMeTo cu no yn. 1, 1. 3, noar. i) ot AupekTusa
94/19 BHB e Hapywwuna un. 1 ot lNpoTtokon 1 kbm EKIMY, cnopen KOWTO BCSKO
dun3nM4ecko unM PUANYECKO NULEe umMa npaBo MUPHO Ada ce nons3ea OT CBOATa
cobcTtBeHoCcT. Hukon He mMoxe ga 6bae nuueH oT cBosATa COOCTBEHOCT OCBEH B
MHTepec Ha obLLEeCTBOTO M CbIMacHO YCNoBuATa, NpeaBnaeHn B 3aKkoHa U B obLyute
NPUHLMAKN Ha MeXayHapoaHOTO Npaso.

Kakto MHOrokpatHo e npueman EBponenckuaT cba no npasarta Ha Yoseka (ECIY),
HamecaTa npy MWUPHOTO Mon3BaHe Ha cobcTBeHocTTa TpsAbBa fa noctura
"cnpaBegnmB OanaHc" wmexay MW3MCKBaHMsAITA Ha OOWEecTBEHUA WHTEpPEC W
M3NCKBaAHUATA 3a 3akpuina Ha OCHOBHUTE uHAMBMAYyanHw npasa. [lo-cneuwarnHo,
TpabBa Aa e Hanvue pa3ymMHa Bpb3ka Ha NPONOPLNOHANHOCT MexXay U3nons3saHuTe
CpeacTBa u uenTta, npecnegBaHa € KOATO M Aa e buno msapka, nuwaeailia gageHo
nuue ot cobcTBeHOCT - [hupma) cpewty b., 20.11.1995 r., § 38; AH n gpyru cpeLty
"epmaHuns, 30.06.2005 ., § 93.

B cnyyaq, npeaBug xapaktepa Ha HapyleHMeTO HsAMa Kak da ce npueme, 4e
nopagu 3awuta Ha obLllecTBeHUs MHTepec uwiuaTta e buna nuweHa OT CBOETO



Napu4yHO MpuUTeXaHue 3a CpoK, Mo-Abnbr OT npeasuaeHus B [OupektvBa 94/19.
BCbLWHOCT, UMEHHO CBOEBPEMEHHOTO U3NBIIHEHME HA 3abJKeHneTo noyn. 1, 1. 3,
noar. i) ot Aupektnea 94/19 6u 3awWMTUNO B MakcumarnHa CTeneH, OCBeH npagarta
Ha BNOXWUTENuTe, Taka u obLLEeCTBEHMA UHTEPEC, [OKOSKOTO LieNn Ha AupekTuBara
€ He caMo 3alluTa Ha BroXuTenuTe, a u ctabunHocT Ha 6aHkoBaTa cuctema, KoaTo
MOXe [a ce MOCTUrHe CaMO ako ObpXXaBUTe YNEeHKU cnasBaTt npefocTaBeHuTe Ha
BNOXUTENUTE rapaHuMiM, Bb3 OCHOBA Ha KOUTO Ada cyuTaT Aenosutute cu 3a
3aLMTEHMN.

Kakto cnegsa u ot cbobpaxeHus 8 n 9 ot [QupektuBaTa, 3a BROXuUTeENnuTe € ot
CbLUEeCTBEHO 3HayYeHWe fa uMaTr MNOCTOSAHEH AOCTbN [0 TeXHUTEe ChnecTsaBaHus,
nopagu KoeTo HeoCUrypsiBaHeTO Ha AOCTbM A0 Oeno3uTuTe 3a CPOK NOo-AbNbr OT
yCTaHOBEHUSa B aupektmBaTa 6e3 CbMHEHVE e J0Beno 40 HapylleHue Ha npaBoTo
Ha coOCTBEHOCT Ha uwuaTa.

Ot npaktmkaTta Ha ECIY HegBycMucneHo cneasa v Ye Npu HapyLeHnst Ha Yn. 1 no
MpoTtokon 1, pasmepbT Ha obesweTeHneTo TpsibBa Aa € pa3yMHO CBbp3aH CbC
CTOMHOCTTa Ha OTHeTaTa COOCTBEHOCT, CbHOTBETHO Ha HapyLIeHOTO MpaBO Ha
MUPHO, HeOBEe3MOKOSABaHO MpUTEXaHMe.

HauynHute Ha obesweTtsaBaHe, npegsuaeHn BbB BbLTPELWHOTO MpaBo, ca oOT
3HayeHne Npu nNpeLeHkara ganu cnopHara Mspka cnassa U3MCKBaHWUs cnpaBeasive
6anaHc 1 no-cneynanHo ganu HatoBapsa xanbonogarenute ¢ HenponopuMoHanHa
Texect. ECIMNY Beve ce e npousHacsan, 4ye nuwaBaHETO OT coOGCTBEHOCT 6e3
3annawiaHe Ha obeslieTeHne B pasMmep, pasyMHO 006Bbp3aH CbC CTOMHOCTTA H,
npeAacTaBnsiBa HeMponopLuMoHanHa HaMmeca, a OTCbCTBMETO Ha KakBOTO M Aaa 6uno
obesleTeHe MOXe Aa ce cyeTe onpaBhaHo No cMuchn Ha yn. 1 ot lMpotokon 1
€0VHCTBEHO NPW M3KMYUTENHN oBcTosATencTBa - - AH u ap. cpewy FepmaHus, §
94-95.

O6e3LeTeHneTo, KOETO AbpXKaBaTa AbJXM, TpsabBa BbB BCMYKM criydan ga bvae
PaBHOCTOMHO Ha NpeTbpnsHaTa Bpeaa, Taka ye ga ocurypu epekTMBHa 3awmTa Ha
HapyweHoTo npaso. [pn nunca Ha pasnopendbu B npasoto Ha EC no oTHoweHwne
Ha pasMepa Ha AObMKMMOTO obesleTeHne, ce npunarat M[pUHUUNUTE Ha
npowecyanHata aBTOHOMUS, PaBHOCTOMHOCTTa U e(peKkTUBHOCTTA.

Cnopen 6bnrapckusi 3aKOH, NpU Napu4yHUTE NPUTEXaHUA ODEKTUBHUAT U3MepuTen
Ha CTOMHOCTTa Ha HapyweHOTO nMpaBo, W criegoBaTeriHo, Ccnpaseanvea
KOMMeHcauus, C KoSTO MOXe [ia ce Bb3CTaHOBM cnpasennmemsa 6anaHc no yun. 1 ot
Mpotokon Ne 1, e UMEeHHO pa3aMepbT Ha 3akOHHaTa nuxea no 4. 86 ot 33[.
HeocHoBaTenHo oTBeTHarTa cTpaHa TBbpAW, Ye Bpeda Nuncea, T.K. ¢ PeweHne Ne
82/30.03.2014 r. Ha YC Ha BHB nuxeBeHuTe npoueHTn no genosutute B K. ca
HamaneHn "0O cpedHus MM nasapeH pa3mep 3a 6GaHkoBata cuctema', nopagu
KOEeTO JOXOOHOCTTa, KOATO UWeLbT e nonydyasarn oT Brora cu B K. npe3 npouecHus
nepvoa € cpaBHMMa C AOXOOHOCTTa, npefocTaBsAHa OT ocTaHanute 6GaHkn B
cTpaHaTa npes CbLusa Nepuoa.

CnegBa pa ce uma npensua, Ye 3akOHHaTa nvMxBa € MNpeaBuaeH OT 3akoHa
MexaHu3bM 3a obesleTsBaHe Ha NpeTbpreHu Bpeaun, 6e3 kpeautTopbT fa e
ANbXeH Aa rv gokasea. lNpegsua Kav4ecTBOTO Ha napute fa ca yHuBepcaneH u
CaHKUMOHMpaH OT [AbpxaBaTta u3Meputen Ha noTpebutenHata CTOMHOCT Ha
Gnarata BbMNPOCHT 3a TAXHOTO OMon3oTBopsiBaHe He cTou. [lon3BaHeTo UM uma
CBOSITA MasapHa UeHa U KpeauTopbT s rybu, Korato ONbXHUKBLT HE U3NbIHABA



HaBpeme 3aab/mKkeHMeTo cu. KVMeHHO Tasum CTOMHOCT ce npesymupa oT
pasnopeabara Ha un. 86, an. 2 or 33[] 1 B TO3N CMUCDHI € MPEeNeBaHTHO KakBa
AOXOOHOCT € Morfa ga nonyyu muuara, ako € Bfoxuna napute cu B gpyra 6aHka.
3akoHHaTa nMxBa e OTHarnpeq yCTaHOBEH OT 3aKOHa pa3mep Ha obesLleTeHneTo 3a
3abaBeHO M3NbMHEHUE Ha MapuYHW 3a4bIDKEHUS, NMPU KOETO KpeauTopbT He e
HY)XHO [a [oKa3Ba pas3Mepa Ha npeTbpneHute Bpean, KOUTO ce MoKpusaT OT
3aKOHHaTa nuxea. B T0O3n cMUCBHN HacToAWMAT cbaebeH cbCTaB MNpeLeHsBa, 4e
NpPaBuUTHO MLLLLIATa OCTOMHOCTABA NpeTeHUMssTa C1M C pa3Mmepa Ha 3akoHHaTa NMxBa,
onpegeneHa no pega Ha un. 86, an. 2 ot 33[.

HeocHoBaTenHo oOTBeTHaTa cTpaHa noggbpXa, 4Ye uwuarta He [oka3Ba Bpeja
nopagwn nunca Ha OTMpaBeHa MNoKaHa 3a nnaljaHe, C KOATO He e nocTaBuna B
3abasa, kakto BHB, Taka ®IBB. Kakto nocoyBa reHepanHuaT agBokaTt K. B
3aKn4YeHneTo cu, npeactaBeHo no pgeno C-571/16, npuM  KOHKPETHUTE
obcTtoatenctea - npu kouto K. "...ABHO (paKTMUYECKM € 3aKpuTa U TbProBCKUTE H
OTHOWEHUA ca 6unu npeyctaHoBeHU, He 6u Buno uenecbobpasHO da ce n3nckea
OT BNOXUTENUTE Aa OTNPaBAT MCKaHe 3a m3nnaiwlaHe Ha TexHuTe geno3mtn. CbLyo
Taka € CbMHUTENHO Kak 6w morno ga 6bae AokaszaHO OTMNpPaBsAHETO Ha TakoBa
MUCKaHe, KOeTO B Cliydas Ha 4eno3uTu, NnaTtuMu no BCSKO BpemMe MNpu NoucKBaHe,
BCBLLHOCT YEeCTO Ce u3passiBa B OnuTa 3a TerfeHe Ha napu ot 6aHKOB aBTOMaT MUnn
3a n3pbpluBaHe Ha 6aHKoB NpeBoa B MHTepHeT. CnegoBaTenHo 1 3a camaTa CxXxema
3a rapaHTMpaHe Ha geno3utn 6u 6uno npobnemaTnyHo, ako TpsibBa Aa ce ysepw,
ye BMOXUTENUTE ca OTNpaBuNuM NCKaHe 3a nannailaHe Ha TexHute genos3ntun”. Owe
noBeye Yye KoMmneHcaumsTa Tpsabea ga ce nnatn 6bpP30, a UMEHHO B pamkuTe Ha 20
paboTHU AHWM cbrnacHo YneH 10, naparpad 1 ot [upektmuea 94/19.

M3noxeHoTo npsako crnegBa ot T. 3 oT gucnosumtmBa Ha PeweHneto Ha CEC no
peno C-571/16, cnopea konTo uneH 1, Touka 3, nogTodka i) oT AupektuBa 94/19,
nameHeHa c¢ [HupektuBa 2009/14, TpsaAGBa f[a ce TbfKyBa B CMUCHI, 4e
npegBapuTENHOTO NpeasaBsiBaHe OT TUTYNAPSA Ha 6aHKOB 4eno3uT 40 CbOTBETHATAa
KpeauTHa MHCTUTYLMA Ha UCKaHe 3a nnawaHe, KOeTo He € U3NBbIIHEHO, He MOXe Aa
Obae ycrnoBme 3a yCTaHOBABAHE Ha HEHANMYHOCTTa Ha TO3M A4eno3nT Mo CMUCbIa
Ha Ta3u pasnopeaba.

OT n3noXeHOTO HeBYCMMUCIIEHO CrieadBa, Ye €QUHCTBEHO M AOCTaTbYyHO yCrnoBue
3a n3nagadHe Ha BHB B 3abaBa No OTHOLWIEHME Ha BIOXUTENUTE € U3TUYaHEeTOo Ha
nMnepaTuBHUS 5 HEBEH CPOK NO YneH 1, Touka 3, noaTodka i) ot [upektusa 94/19,
a B cny4yasa 1o 6e3CnopHO € HacTbNuMo.

WpeneBaHTHO e n obcToaTenctsoto, Yye He BHB, a ®I'Bb e komneTeHTeH ga
nsnnawia rapaHTMpaHutTe 4eno3nTn, T.K. UIMEHHO pelleHneTo no yn. 1, §3, noar.i ot
HnpektnBarta, koeto bHBE e 6una gonbxHa ga B3eme, Nagexupa B3EMaHETO Ha
mwuata. CnegBa ga ce uma npegsug, 4Ye PoHObT He pasnonara Cbe
CaMOCTOATENHOCT MNpu oOnpefendHe Ha HayanHata gata Ha u3nnawiaHe Ha
rapaHTupaHute genosutun. [encteuata, kouto ®IBE cnegBa ga npegnpueme wm
KOHKPETHO 3agbiDKEHMETO My [a 3anoyHe wu3nfnawaHe Ha rapaHTMpaHuTe
Aeno3nTn, ca npsko obycnoBeHn oT peweHneto Ha BHB, ¢ koeTo genosnTtute ce
06aBABaT 3a HEHANUYHMW.

KasaHo no gpyr Ha4yuH, MMEHHO crieq NocTaHoBsABaHe Ha pelweHneTo Ha BHbB 3a
obsiBABaHe Ha [eno3nTUTe 3a HeHanuyHu, 3a doHga Bb3HMKBA MNAPUYHO
3aabJIKEHNE KbM BCEKM OT BIIOXUTENUTE 40 pa3Mepa Ha rapaHTUupaHuTe OEeno3uTu.



Taka, noctaHoBsBanku wusnckyemoto oT [AdupektuBa 94/19/EO peweHune Ha
no-kbCHa parta, bHB e craHana npuynMHa 3a 3a6aBEeHOTO W3NbIHEHME Ha
napuyHOTO 3agbimkeHne ot PIBB, T.e. umeHHo BHB e npuymHa 3a 3abaBa Ha
M3NBSIHEHNETO Ha NAPUYHOTO 3a4bJ/IKEHME KbM uvuLata M ToBa HEeABYCMWUCIEHO
obocHOBaBa npsAkata MpUYMHHO-CNEACTBEHATA BPb3Ka MEXAy W3BBbPLUEHOTO
HapyweHne n npeTbpneHuTe Bpean. Cnen kato 3abaBeHOTO W3MNbIHEHME Ha
Napu4yHOTO 3aAdbiPKEHWE KbM uwuaTta e crnegcreme oT u3sbplieHoto ot bHbB
HapyweHue Ha yn. 1, §3, noar. i) ot Oupektusa 94/19/EO, TOBa € U OCHOBaHMETO
3a NpuoXeHnMeTo Ha un. 86 ot 33[.

O6cTogarencTteoTo, Ye 3Bb 06Bbp3Ba Havanoto Ha cpoka oT 20 paboTHM OHM 3a
n3nnawiaHe Ha rapaHTUMpaHuTe Aeno3uTU C pelleHMETO 3a OTHEMAaHe Ha NuueH3a
Ha KpeguTHaTa WHCTUTYUMA e mperneBaHTHO, T.K. Kakto e npuen CEC B 7. 1 ot
ANcrno3nTuea Ha peweHneto no geno C-571/16, pasnopeabute Ha un. 1, 1. 3 n un.
10, §1 ot Oupektmuea 94/19/EQ He gonyckaT HauMOHANHO 3aKOHOA4ATENCTBO, KOETO
Ce OTKIOHSIBa OT CPOKOBETE 3a YCTaHOBSIBAHE HEHaNMYHOCTTa M 3a usnnawjaHe Ha
aenosutuTe.

VMIMeHHO nopagu uMNepaTMBHUS XapakTep Ha Te3an CPOKOBE, HEeOCHOBAaTESNHO
OTBETHaTa CTpaHa Bb3pa3ssiBa M Ye CbrflacHO aHeKca KbM AOroBopa, UWELbT cam
ce e cbrnacun Ha no-Abnbr CPOK. BCBLHOCT, KakTo € BMAHO OT 4un.9, an.3 Ha
aHeKkca, He Ce Kacae 3a [OroBOpeH CpoOK 3a Ao6poBOMHO M3nnaillaHe Ha
rapaHTUpaHuTe OenosuTu, T.K. caMo € uuMTmpaHa pasnopeabata Ha un. 23, an. 5 ot
3IBb. Tesatra Ha oOTBEeTHaTa CTpaHa, 4Ye CpPOKoBETe 3a u3nnawaHe Ha
rapaHTMpaHuTe Oeno3nTu nognexar Ha cBoboaHO AOroBapsiHe € B NpoTMBOpeYne
Ha M3NUCKBaAHWATA Ha AMpeKTMBaTa "Aa He ce Bb3npenaTcTBa 6bP30TO nannaiiaHe"
N Ha MMMNEepaTMBHOTO YCMOBWE yAbIKaBaHe Ha UMNepaTMBHUTE CPOKOBE Oa ce
M3BBbPLUBA CaMO "Npu U3KNKYMTENHN obcTosATencTea".

HeocHoBaTenHo OTBeTHaTa cCTpaHa CoO4YW, Ye uwuata He € nonoxuna
HeoOxoaumata W AbKUMa rpuxa W He € npegnpuvena OEencTBusi, KOUTO Aa
orpaHu4aT pasmepa Ha BpeauTe, KOeTo € npedka ga bO6baoe aHraxupada
OTroBOpHOCTTa Ha AbpxaBata. Kakto 6e nocovyeHo no-rope B MOTUBUTE Ha
HacTOSILLOTO pelleHune, BRoxutTenute n akumoHepute B K., He ca pasnonaranu c
npouecyaneH peg n ca 6unu nuweHn oT Bb3MOXHOCT fa npeanpuemMaT gencTeus
no npuBexgaHe Ha [fencTBawata KbM MOMEHTaA CXemMa 3a rapaHTupaHe Ha
aenosutute B cboTBeTcTBME ¢ dnpektmua 94/19/EO, upes3 obGkanBaHe Ha akToBeTe
Ha BHB, nopagn koeTo He ca umanu edpekTMBeEH cnocod Ha 3awuTa.
HeocHoBaTenHo oTBeTHaTa cTpaHa cuyuTa, 4ye u306Wo He € Hanuue MPUYMHHO
cnegctBeHa Bpb3ka, T.K. gopu BHB ga 6ewe B3ena peweHuneto no un. 1, §3, 6ykea
i ) oT OupektnBa 94/19/EO B 5-OAHEBHUS CPOK, € HAMAano Kak Ada 3arnoyHe
n3nnawaHe Ha rapaHTupaHuTe Aeno3vti, nopagn ToBa 4Ye PoHOBLT He e
pasnonaran ¢ Heobxoaumute cpeactBa. CbrnacHo T1.112 OT MOTMBUTE Ha
PeweHuneto no genoto K. obcTtoAaTencTBoTo, 4e BbB PoHOa € HAMano AocTaTbyHO
cpencTBa 3a NOKpMBaHE Ha BCUYKU rapaHTMpaHu 4eno3nTun, € MpeneBaHTHO.
CneoBa ga ce vma npeaBwud, Ye CbrnacHO €AuH OT OCHOBHUTE MPUHUMNKM Ha
npaBoTo, popmynupaH B un. 81, an. 2 ot 33[], 06CTOATENCTBOTO, Ye ANTbXHUKBT HE
pasnonara C MapuyHM CPeAcTBa 3a WU3NbIHEHWE Ha 3aabJ/IKEHMETO, He To
ocBoboXgaBa OT OTFOBOPHOCT. B KOHTEKCTa Ha npunaraHntTe OT AbpPXKaBUTE YSTEHKN
CXeMW 3a rapaHTupaHe Ha Oeno3uTUTE U 3a Ja ce OCUrypu taxHarta edpekTUBHOCT,



Ounpektnea 94/19/EQO He o006BBbp3Ba MO HUKAKbB HayMH 3a4BWKBAHETO Ha
KOMMEHCaLNOHHUA MeXaHM3bM C YCNOBMETO cxemarta fa pasnonara ¢ 4oCTaTb4yHO
napu4yHu cpeacTtea. Hanpotus, kakTo criegsa ot un. 10, §1 ot OupektnBa 94/19/EO
CXEMUTE 3a rapaHTUpaHe Ha Aeno3nTuTe crnedsa ga ca B CbCTOSHME Aa mannawiar
HaOneXHO [OOoKa3aHUTe npPeTeHuMM Ha BIrIOXUTENUTE, MO OTHOLUEHWE Ha
HeHanudHuTe geno3ntn. OT cbobpaxeHne 10 Ha OupekTtnBa 2009/14/EQ e BugHO n
Yye 3a Ja ce 3anasv OOBEPUETO Ha BNOXUTENWUTE, U Ja Ce OTrOBOPU Ha TEXHUTE
HYXXOWN, 3a0eNCTBAHETO Ha CxemaTa M M3NnnawaHeTo Ha rapaHTupaHuTe Leno3vTu
cnegBa ga 3anovHe B MakCMMarHo KpaTbK CPOK, KOMTO MOXe Aa 6bae yabrkaBaH
camo npu M3BbLHpeaHM obcTositenctea. [lpeaBna MMNepaTUBHUSA XapakTep Ha
cpokoBeTe 3a obgABsiBaHe Ha Oeno3UTUTE 3a HeHanu4yHW WU 3a cTapTupaHe Ha
TAXHOTO M3nfawaHe, B KOHTeKCTa Ha cbobpaxeHue 9 ot [OupektmBa 94/19/EO,
M3NCKBALLLO CXEMUTE 3a rapaHTMpaHe Ha Aeno3nTu Aa Ce HaMECAT BefHara cnepg
KaTo [Aeno3nTute ca CTaHanu HeHanuyHW, HacTosawmatT cbaebeH cbcTaB
npeueHsaBa, 4Ye nuncata Ha AocTaTbyHO cpeactBa BbB PoHAa 3a MOKpMBaHE Ha
rapaHTupaHuTe [Oeno3uTu He MOoXe [da ce NpoTMBOMOCTaBM Ha npaeaTa Ha
BNOXWUTENUTE M MNopagu TOBa HE W3KMNIOYBA, HUTO CbLUECTBEHUS XapakTep Ha
HapylweHneTo, u3BbpweHo oT BbHB, HUTO npuynHHO-cnegcTBeHaTa Bpb3ka C
NPeTbprneHnTe BCIIEACTBUE HA TOBA HapyLLUEHNE Bpeaw.

MpoTnBHO Ha TBLPLAEHMUSATA HA OTBETHMKA, N3BOA 3@ HEOCHOBATENHOCT Ha UCKa He
cnegsa u ot PeweHne Ha CEC ot 25 mapTt 2021 r. no geno C-501/18 BT cpewy
BHBE, Tbi KkaTo pelleHWETO Kacae TbfIKyBaHe Ha pasnopenba Ha [AupektuBa
94/19/EQO, Ha kosITO mwuata He ce nosoBaBa. Pasnopeabara Ha un.7, nap.6 ot
OnpektnBa 94/19/EO npensuxaa, Ye ObpXaBUTE-UYSIEHKM OCUrypsiBaT MpaBoTO Ha
BMOXWUTENS] HA KOMMEHcaUMa ga Mmoxe ga 6bae npeameT Ha AencTBue OT CTpaHa
Ha BNOXWTENS CPeLly cxemara 3a rapaHtMpaHe Ha genosuTtute. [NpeTteHuuaTa Ha
vlleua He Kacae HeusnnawaHeTo Ha rapaHTMpaHus pasMep Ha AenosuTtute My,
HUTO € Haco4YeHa cpeLly ypeneHarta B Yn.7 ot [JupektuBaTta HauMoHanHa cxema 3a
rapaHTmpaHe Ha geno3utute. ETo 3awo, otroBopbT Ha CEC, ye pasnopenba Ha
uyn.7, nap.6 ot [OupektuBa 94/19/EO He paBa OCHOBaHME Oa Ce cuuTa, 4e
BNOXUTENUTE wWUMaT npaBo Ha obe3weTeHne 3a Bpean nopagu 3abaseHo
n3nnawiaHe Ha rapaHTUpaHuUs pasmep Ha Jeno3vTa UM nopagu HegocTaTbyeH
Had30p OT CTpaHa Ha HauWoHanHWUTE KOMMNETEHTHU OpraHu, He Kacae npouecHus
cnydanm Ha Bpegu ot besgenctemeTto Ha BHB kaTo Hag3opeH opraH, nspassBalo ce
B HEB3EMaHe Ha pelleHMe 3a o0bsBsABaHe HeHanuyHOoCT Ha geno3utute B K. B
MMNEepPaTMBHUA CPOK OT NeT paboTHW OHW, CbracHO NpunoXxumaTta C AUPEKTEH
edekT pasnopenba Ha un. 1, §3, 6yksa i) ot Qupektmusa 94/19/EO.

HacTtoswara mnckoBa npeTteHUMs He ce OCHoBaBa Ha u4n.7, nap.6 ot [Oupektuea
94/19/EO, kaTo pasnukata € HCHO YCcTaHOBMMa OT Wu3noxeHoto B T.50 oOT
PeweHneto no geno C-501/18: Cam no cebe cu TEKCTLT Ha uneH 7, naparpad 6 ot
HnpektnBa 94/19 He no3BonsiBa Aa ce gafe OTroBOp Ha BbMNpoca Ha 3anuTealaTta
IOPUCANKUMNA, nopagun KOeTo e Heobxoammo Oa ce B3emar npeaBug owe wu
KOHTEKCTBT Ha Ta3u pasnopenba n npecnegBaHUTe C NocoveHaTa AMPEKTMBA Lienn.
HaynmHBbT Ha ThiKyBaHe Ha HopMaTa cbobpasHo LenuTe Ha [AnpekTnea e NOCOYEH B
7.55 ot PewenuneTto no geno C-501/18: Taka oT uenute, npecrneasaHu ¢ [lnpektnea
94/19, n OT KOHTEKCTA, B KONTO Ce BNUCBA 4YfieH 7, naparpad 6 oT Hed, cneasa, ye
npegBuaeHoTo B Tasm pasnopenba ,NpaBo Ha KOMMeHcauus“, 4YMuTo pasmep e



onpefeneH B yneH 7, naparpacd la, a ycnoBusiTa Ha uannawjaHe — YTOYHEHU B
yneH 10, naparpadp 1 OT TasnM AupekTuBa, Ce OTHacad eOuHCmeeHo 00
usnnawaHemo, OT CXemara 3a rapaHTupaHe Ha Aeno3nTUTe, Ha HaLNeXHo
NpOBEPEHNTE B3eMaHWS Ha BROXUTENUTE, Ko2amo KOMMemeHmHume opeaaHu ca
ycmaHosusiu 8 cbomeemcmeue ¢ 4Yried 1, moyka 3, noOmouka i) om [Jupekmusa
94/19 HeHanuyHocmma Ha Oerno3umume, Obp)xaHu om cbomeemHama KpedumHa
uHcmumyuyusi. AMEHHO nocnegHoTO YCNOBME HE € U3NBIIHEHO B HAaCTOSLWMUS
cnyyan, TbW KaTo KOMMNETEHTHUAT HauuoHarneH opraH BHB He e wu3nbnHun
3a0b/MDKEHMETO CM Mo yneH 1, Toyka 3, nogtodka i) oT [OupektmBa 94/19 pa
YCTaHOBW C U3PUYEH aKT HEHANMYHOCTTa Ha Aeno3unTuTe.

Pecn. uckoBaTa npeTeHUMs Kacae He ,NpaBOTO Ha KOMMeHcauus“ no YneH 7,
naparpad 6 ot Aupektnea 94/19, a Bpeaun OT HEM3NbIIHEHNE Ha 3a4bIKEHNETO Ha
KOMNETEHTHUS HauMoHarneH opraH no 4yrneH 1, Todyka 3, noaToudka i) oT Odupektuea
94/19, HMTO Uenu wuannawaHe Ha rapaHTupaHusi pasmep Ha pgenos3uTta oT
HauuoHanHaTa Cxema 3a rapaHTupaHe Ha [eno3vTUTe, HUTO NpeTeHuusita €
HacouyeHa cpelty OIBb.

PeweHneTo Ha konusuata mexay npaktukarta Ha CEC no geno C-222/02 P. n gp. n
peno C-571/16 K. e nocoyeHo B T.56 oT PeweHuneto no geno C-501/18 ¢ gosoan ot
ABafdeceT N YeTBbPTOTO CbobpaxeHne Ha [uMpekTnBaTta, B KOETO Ce YyTOYHSBA, 4e
Tasn OMPEKTMBA He MOXe fga OoBede OO0 OTFTOBOPHOCT Ha AbPXKaBUTE UNEHKU UMK
TEXHUTE KOMMETEHTHW OpraHn Mo OTHOLIEHWE Ha BIOXUTENUTe, ako me ca
ocuaypunu ouUManHOTO BbBEXAAHE W MpM3HaBaHE Ha egHa UIn MnoBevYe CXemMu
3a rapaHTMpaHe Ha [Oeno3uTUTe WM Ha camMuTe KPEeaAWUTHWU MHCTUTYLMM U ca
OCUrYpUIM  KOMMEHCUPAHETO WM  3awmTata  Ha  BIOXWUTENUTE  CbaslacHo
ycnosusima, npeodrnucaHu om rocodyeHama oOupekmuea. B KOHKpeTHus cnydan,
nckoBata MnpeTeHuMs ce OCHOBaBa WMMEHHO Ha Heu3nb/HEeHUe Ha ycrnosusima,
npednucaHu om [upekmusa 94/19, koeToO HeumanbiIHEHME NOAPOOHO Ce Mnocouun
KaTo AoKa3aHO Mo-rope B MOTUBUTE.

Pasnukata mexagy ypegeHus ot [OupektvBa 94/19 pexmm Ha rapaHTMpaHe Ha
AEeno3nTUTE Ypes HaumoHarnHa cxema/Cxemm n Apyrute puckoBe, Npou3Tuvyallm ot
HegocTaTbyeH HaA30p Ha KpeauTHUTE UMHCTUTYUMM, e pas3TbilkyBaHa B T.59 oT
PeweHneto no geno C-501/18: BbL3MOXHO e npaktudeckata edqeKTMBHOCT Ha
HanoxeHns ¢ [dupektnea 94/19 pexum Ha rapaHTupaHe Ha geno3uTute ga 6bae
3acTpalleHa, ako HauWOoHanHWTE CXeMM 3a rapaHTMpaHe Ha AenosuTtute ca
0BpeMEHEHMN C PUCKOBE, KOUTO HE Ca NPSKO CBbP3aHu C LenTa Ha Ta3n Cxema, KaTo
Hanpumep npouMsTUyYawmTe OT HegocTaTbYHUS Hag30p Hag KpeauTHuTe
WHCTUTYUMM OT CTpaHa Ha KOMMETeHTHUTe opraHu. KasaHo C gpyru gymu,
HaUWOHanHUTe CXeMu, BKM. ypegeHoTo B un.7, nap.6 ot [Oupektusa 94/19/EO
npaBO Ha KOMMEHCaUMs Ccpelly cxemaTa 3a rapaHTMpaHe Ha Aenosutute, ca
pasfIMYHN OT PUCKOBETE, KOUTO HE ca MPsSKO c8bp3aHu C yesima Ha masu cxema,
KaTo Hanpumep pUCKOBETE, NPOM3TMYalLM OT HedoCTaTbyHMSA Haa3op Hag
KPEAUTHUTE WHCTUTYUMM OT CTpaHa Ha KOMMNETEHTHUTE opraHu. WckoBarta
NPeTeHUNa ce OCHOBaBa MMEHHO Ha MOocrneaHuTe PUCKOBE OT HegocTaTbyeH
Haa30p, KOMTO Ca pas3fMyHM OT rapaHuuMmMTe MO CXEeMUTE 3a rapaHTupaHe Ha
AenosnTuTe.

ToBa BmxgaHe Ha CEC no cbBMeCTHOTO ThIIKyBaHe Ha uneH 1, Tovka 3, noaToyka
i) BbB Bpb3Ka C pasnopeabute Ha uneH 7, naparpad 6 n uneH 10, naparpad 1 ot



OupektnBa 94/19 cnegBa OT T.2 OT gucno3ntmea Ha PelweHne no geno
C-501/18: pasnopenbute TpsibBa fa ce TbNKyBaT B CMUCHLI, Ye He donyckam
HauuoHanHa npaeBHa ypenba unu AoroBopHa Knaysa, CbrflaCHO KOSITO Aeno3nT B
KpeauTHa UHCTUTYLMSA, YAUTO NrallaHus ca npeycTaHOBEHU, CTaBa U3UCKyeM efBa
cneq Kato KOMMNETEHTHUAT opraH OTHEME U34adeHus Ha Tasu MHCTUTYUMst GaHKoB
NMUUEH3 N NPU YCNOBUE Ye BNOXUTENAT U3PUYHO € Mouckan usnnawiaHe Ha TOo3u
aeno3ut. Mo cunata Ha npuvHUMNA Ha nNpeguMmcTBO Ha npaBoTo Ha Cblosa
HaUMOHANHUAT CbA, ce3anpaH C UCK 3a obe3weTeHne 3a BpeaguTe, 3a KOUTO ce
TBbPAWU, Y€ ca MPUYUHEHM NOopaan M3nnawaHeTo Ha rapaHTUpaHusa pasmep Ha
TakbB OEno3nT U3BBLH cCpoka no uneH 10, naparpad 1 oT Tasu OupeKkTuBa, e
ANbXEH 3a uenute Ha nNpoM3HAcSAHETO MO TO3M MUCK Ada He MNpUnoXm Tasu
HauMoHanHa npaeHa ypeaba nnmn goroBopHa knayasa.

3a ga oTroBopu Ha TO3M BbNpOC, B T.63 oT PeweHne no geno C-501/18 CbabT ce
no3soBaea Ha pelwleHuneTto no genoto K., a B T.10 ot PeweHune no geno C-501/18 ce
couu, Ye onpefendwin 3a YCTaHOBSIBAHETO Ha HEHanM4yHOCT Ha Aeno3utute B
KpeauTHa MHCTUTYLUUS ca eQUHCMEEHO YCrnoBMATa No YneH 1, Toyka 3, noaToyka i)
oT [upektmnea 94/19 1 ToBa yCcTaHOBsIBaHE He MOXe [a 3aBWCW OT OTHEMaHEeTo Ha
BGaHKoBMA NUUEH3 Ha CbOTBETHaTa KpeauMTHA MHCTUTYUUS, HUTO Aa ce NocTaBs B
3aBMCUMOCT OT YCMOBMETO TUTYNAPAT Ha Aenosvta ga e npeasisun npen Hes
NUCKaHe 3a nnauwiaHe, KOeTo Aa He € U3NbJIHEHO. M3NoXeHOTO € AONBbIHUTENHO
OCHOBaHMe 3a cbaa fa npueme, vye pgageHoto B Pewenne no geno C-501/18
TbiKyBaHe Ha 4n.7, nap.6 ot [QupekTuBaTa He U3ACHSBa B NbJSIHOTA cneuudukmTe
Ha HacToALWMA cnyyan.

CnepoBaTenHo, WOM KaTo, KakTo ©e npunoMHEHO B Tovka 63 OT HacTOsLOTO
pelleHue, YneH 1, Touyka 3, nogroyka i) ot AupektmuBa 94/19 uma gupekTeH edekT,
HaUMOHANMHUAT CbA, Ce3npaH OT TUTYNSAPSA Ha 4en03UT, KOUTO e CTaHan HeHannyeH
no cMucCbia Ha Tasu pasnopeaba, ¢ UCK 3a obesLeTeHne 3a BpeanTe, NPUUNHEHN
OT 3abaBeHOTO M3nnawaHe Ha rapaHTupaHus pa3mMep Ha To3u Aenos3nT, Tpabea no
cunara Ha npuHUMna Ha npeauMcTBO Ha npaBoTo Ha Cwbl3a ga octaBu 6es
npunoxeHne pasnopeanba Ha HaLMOHANMHOTO NpPaBo, KOATO 0OBbP3Ba M3NNawaHeTo
Ha MOCOYEeHUs1 pasMep C YCNnoBusATa, CNOMeHaTu B Todka 70 OT HACTOALOTO
peweHune (1.73 oT PewweHune no geno C-501/18).

Bb3 OCHOBa Ha M3NOXEHOTO CbAbT NpMemMa, Ye UckoBata NPEeTEeHUNs ce ocHoBaBa
€ANHCTBEHO Ha Heu3nbiiHEHME Ha 4neH 1, Todka 3, nogTodka i) u yn.10, nap.1 ot
HnpektnBa 94/19 3a 3abaBa npu ycTaHOBsIBaHE HA HEHANUYHOCT Ha AENO3UTUTE B
K., KOSITO He 3aBUCU, KaKTO OT OTHEMAaHETO Ha NuueH3a 3a 6aHKoBa AENHOCT, Taka U
npegsBsBaHe Ha WCKaHe 3a nnawiaHe oOT TuTynapa. B T103uM cmucbn T1.97 ot
PeweHne ot 25 mapt 2021 r. no geno C-501/18 notBbpxgaBa M3BOAUTE Ha
PeweHune ot 4 oktomBpu 2018 r., K., C-571/16, T. 115): NMpn BCUYKN MOMNOXEHUS
¢aKkTbT, Ye He € YCTaHOBEHA HEeHaNUMYHOCTTa Ha AEeN03nTUTE MO CMUCHIA Ha YNeH
1, Touka 3, nogTouyka i) ot Aupektnea 94/19, moxe ga npeacrtaBnaBa 4OCTAaTbYHO
CbLLECTBEHO HapylleHne Ha npaBoTo Ha Cbio3a M ga MO3BOMM aHraXupaHeTo Ha
OTrOBOPHOCTTA Ha Abp’KaBa YfieHKa 3a HapylweHue Ha npaBoTo Ha Cbio3a. 3a aa
paspeLn crnopa no rMnaBHOTO NPOU3BOACTBO, 3anuTBallaTa lpUCONKUNSA HE MOXe
Aa u3xoxxaga oT npeanocTtaBkata — NpoTuBopeYalla Ha YneH 1, Touka 3, NnoATo4ka
i) oT OnpektnBa 94/19, Taka kakTo Ta3n pasnopenba e TbrkyBaHa oT Cbaoa — ye
peweHneto Ha BHB ga noctasn K. nog cneumnaneH Hags3op M ga NpeycTaHoBU



N3NbIHEHNETO Ha 3aablKeHusTa 1 Moxe 0a 6b0e rnpupasHeHoO Ha YCTaHOBSIBaAHE
Ha HeHanunyHocTTa Ha geno3ntute B K. (T.100 ot PeweHne no geno C-501/18).
Korato ca nsnbfiHeEHN yCNoBUATa 3a aHraxupaHe Ha OTrOBOPHOCTTA Ha AbpXaBaTta
— KOeTo crefBa fa ce yCTaHOBM OT HauMOHanHuTe cbaunuuwa — AbpxaBaTa e
ANbXHA NpM cnasBaHe Ha HauuoHanHata npaeBHa ypegba B obnactta Ha
OTroBOPHOCTTa Aa nonpaBu nocrneguuute OT BpedaTta, npuyYMHEeHa Ha
YacTHOMNpPaBHMA CYOEKT OT HapyLLEHMETO Ha NpaBoTo Ha Cbro3a (1.116 ot PeweHune
no geno C-501/18).

Mo Beye U3NOXeHUTE CbOOpaKeHUs, CbabT NPUMEMA, Ye Ca U3NBIHEHU U TpUTe
YCNOBMSA 3a aHraxumpaHe Ha OTFOBOPHOCTTa Ha [AbpXaBaTa 3a HapylleHue Ha
npaBoTo Ha EC: HapylweHa e npaBHa HOpMa C ANPEKTEH edIeKT, KOATO NpeaocTaBs
npaBa Ha YacTHonpaBHUTE CYOEKTW, HapyLeHMEeTO Ha HopMmaTta € [OCTaTb4yHO
CbLLECTBEHO W CbLECTByBa nNpsika MPUYNHHO-CNEACTBEHA Bpb3Ka Mexay
HapyLLEHNETO N NpeTbpnsHaTa OT YacTHONpaBHUTE cybekTn Bpeaa.

KakTto ce noco4un, HapyLLEHNETO € CbLECTBEHO, Thbi KaTO HapyLLEHUTE HOPMKU Ha
yneH 1, Toyka 3, nogToyka i) n 4n.10, nap.1l ot Oupektusa 94/19 ypexaaT SCHU n
NPeUn3Hn nMnepaTmMBHU cpokoBe, 6e3 NpaBo Ha NpeLeHKa Ha KOMMNETEHTHUSA opraH
OTHOCHO TSIXHOTO CnasBaHe, nopagn KOeTo He Ce YyCTaHOBSIBa M3BMHUM XapakTep
Ha HapyLlEeHMETO UMK eBeHTYyarnHa rpeLlka npu npunaraHe Ha npasoTo.
HacTtoawmsaTt cbaebeH cbecTaB obaye npeLeHsiBa, Ye 3a M3BbPLUEHOTO HapyLleHne
Ha npaBoTo Ha EC BHBE abmxku obeslweTeHne camo 3a nepuoga Ha 3abasa - OT
MOMEHTA, B KOMTO pearnHo uwjuarta e Tpsabeano ga nma gocTbn 40 Aeno3uTta cu 4o
MOMEHTA, B KOUTO HapyLLUEHNETO € NpeycTaHOBEHO, a MMEHHO 3a NpeTeHaupaHns
nepuog ot 26.07.2014 r. go 05.11.2014 r., skntoyntenHo. Camo 3a To3u nepuog
€ Hanuue UM MNpPUYMHHO CcneacTBeHa Bpb3ka Mexay wussbpweHoto ot bHB
HapyLleHne 1 NpeTbpneHnTe Bpeau.

OTHOCHO HavanHaTa farta Ha nepuoga cnejBa ga Ce Nocoyu, Ye CpPoKbT OoT 5
paboTHM gHM no un. 1, T. 3, noart. i) ot OupektuBa 94/19, B konto BHB e Guna
ANbXHa Aa n3gane M3pUYeH akT 3a yCTaHOBSABaHE HEeHanMYHOCTTa Ha Leno3nTuTe,
cmaTaHo ot 20.06.2014 r. (gataTa Ha noctaBsaHeTo Ha K. nog Hag3op) u3Tuya Ha
27.06.2014 r. Cnen 1031 MOMeHT gencteutenHo bHB e B HapylwieHue Ha npaBoTo
Ha EC. lMocTaHOBAIBAHETO Ha akT, C KOWTO Ce YCTaHOBsIBA HEHarM4yHOCTTa Ha
AENO3NTUTE He € AOCTaTbyHO YCNoBME 3a 3arnoyBaHe Ha TAXHOTO uannawade. C
aKTa, C KOUTO Ce YCTaHOBSIBA HeHanunyHocTTa Ha 4eno3uTuTe caMo ce cTtapTupa
cxemaTa 3a m3nnawjaHe Ha rapaHTMpaHuTe Aeno3nTU M CYMTaAHO OT JaTtata Ha
nocTaHoBsABaHe Ha TO3W aKT, 3anoyBa fa Teye CPOKbT 3a mannawiaHe. 1o apr.un.
23, an. 5 3I'Bb, B cnyyan 4ye BHbB 6elwe B3ena peweHneTto no un. 1, §3, noar. i) ot
HOunpektea 94/19 B NneTAHEBHUS CPOK - T.€. HaN-KbCHO Ha 27.06.2014 r., TO cnpsAMo
cpoka ot 20 paboTHM OHM 3a M3nnawaHe Ha geno3utute, cmataHo ot 30.06.2014
r., Han-paHo MLLeLbT € MOXes Aa Nonyyn 4ocTbn 4o Aeno3uTta cn Ha 25.07.2014 r.
MW UMEHHO TOBa e pfarata, OT KOATO peanHo e 3arnoyHan ga Tbpnu Bpeau
BCrneacTBue HapyweHueto/3abasata Ha BHB. T.k. peweHuero 3a obsaBsBaHe
HeHann4yHocTTa Ha aeno3nTtute e B3eTo Ha 06.11.2014 r. - KoraTo € OTHeT NULEH3a
Ha K. n cbobpas3HO AencTBawoTO KbM MOMEHTa 3aKoHOOaTerncTtBo e obsBeHa
HEeHanW4yHOCTTa Ha [deno3uTute, pecn. € CcTapTupaHa npouegypara no
KoMmneHcupaHe no yn. 10 ot AupektnBa 94/19, cnen tasu gata bHB Bedve He e B
HapyweHune/3abaBa u criegoBaTeniHo 3a TO3U nNepuog 40 AaTaTa Ha mannaiiaHe Ha



AenosnTa nrc HavyucreHaTta gorosopHa nuxea - 08.12.2014 r. nuncea NpUYNHHO
crneacTeBeHa Bpb3ka.

CbabT npuema, 4Ye peanHo nperbpnsiHata oT uvwuata Bpeda € camo pasfnukaTa
MeXay 3akOHHaTa nuxea 3a nepuoga 26.07.2014 r. - 05.11.2014 r.(cbobpasHo
M3PUYHO MOCOYEHNA OT Uwuata nepmog 1 ANCNO3NTUBHOTO Hayano B npoueca), u
n3nnaTteHaTa 3a CblMda nepnoa AoroBopHa nmxea no genosura Ha vwiyara.

B noeHtnyeH cmucobn ca: PeweHne Ne 14886 ot 05.11.2019 r. no agm. a. Ne
2422/2019 I'., lll ota. Ha BAC, PeweHune Ne 10095 ot 22.07.2020 r. no agm. a. Ne
5693/2017 r., lll ota. Ha BAC , Pewwenne Ne 11069 ot 13.08.2020 r. no agm. a. Ne
427212017 r., lll ota. Ha BAC, PeweHune Ne 15887 ot 22.12.2020 r. no agm. A. Ne
3655/2020 r., Ill ota. Ha BAC, PeweHune Ne 413 ot 13.01.2021 r. no agm. a. Ne
7165/2020 r., lll ota. Ha BAC, Pewenune Ne 2316 ot 19.02.2021 r. no agm. . Ne
3550/2020 r., Il ota. Ha BAC, Pewenne Ne 8891 ot 28.07.2021 r. no agm.a.Ne
13426/2020 . lll ota. Ha BAC.

Cnopeg npueta no [Oenoto cbaebHO-CYETOBOAHA EKCNepTu3a, KOATO CbAabT
KpeguTupa KaTto KOMMETEHTHO u3roteeHa, Ha 08.12.2014 r. Ha uwuarta e nnnareHa
cyma B pa3mep Ha 74 803.01 nB. — neBoBa paBHOCTOMHOCT Ha 38 246.17 eBpo, OT
kouto 37 000 eBpo rnaBHuua n 1246.17 eBpO [OOroBOpHa JfiMxBa C reBoBa
paBHOCTOMHOCT OT 2437.30 nB., HauyucneHa 3a nepuoga ot 28.02.2014 r. go
06.11.2014 r. PeneBaHTHMAT pasmMep Ha Ob/KMMOTO ob6e3uweTeHne € To3w,
NocoYeH B OTroBopa Ha AonbfiHUTeneH Bbnpoc Ne 3, nocTtaBeH OT OTBETHUKA,
npegoctaBeH OT BewoTo nuue Ha 13.12.2021 r.: pasnukata Mexay 3akoHHaTa
nuxea camo ebpxy asiagHuUyama ot 72 365.71 nB. 3a npeTteHgMpaHua oT uuilata
nepuot ot 26.07.2014 r. go 05.11.2014 r. B pa3amep Ha 1495.84 nB. ToBa e Taka,
TbI KaTo, B cry4van, Yye Belle nonyyumna gOCTbN 40 Briora CU B peneBaHTHUS Mo Yrl.
1, §3, noar. i), Bp. 4n.10 ot OupektuBa 94/19 cpok no 25.07.2014 r., TO T9 HAMaLLeE
Aa nony4du npeteHaupaHarta oT Hed cyma B pa3mep Ha 74 74 803.01 nB., Tbi KaTo
B Hed ce BKNOYBa OOroBopHa nuxea B pasmep Ha 1246.17 eBpo, Ha4YuCrieHa KbM
06.11.2014 r. ETo 3awo0, peanHo nNpeTbpnsHaTa oT uwuara Bpeaa rno cCMUchbiia Ha
yn. 4 or 30J0B e B pasamep Ha 1495.84 nB., 3a KOATO Cyma UCKbT criegsa fa ce
yBaXn KaTto ocHoBaTtesrieH. 3a pasnukata go nperteHaupaHusa pasmep ot 1578.01
NnB. UCKbT crnegBa Aa 6bae OTXBbpPrieH KaTo HEOCHOBAaTENMEH.

Cymarta cnegBa aa ce npucbaun CbC 3aKOHHATa NMXBa OT garata Ha npeasBsBaHe
Ha nckoBaTta monba Ha 03.07.2017 r. kaTo 3akOHHa nocneauua ot cbaebHmna crnop.
Mpn TO3M M3xoag Ha cnopa U Ha ocHoBaHue 4n.10, an.3 304OB OTBETHMKBLT
cnegBa ga 6baoe ocbaeH Aa 3anfatu Ha  umulata  HanpaBeHWUTE  Pa3HOCKM
3a AbpXaBHa Takca B pa3Mep Ha 10 nB., 3annaTteHun 3a obpasyBaHe Ha HaACTOALLETO
cbaebHo npom3BoacTBo. [MpeTeHumndaTa 3a npucbxkagaHe Ha 5 nNB. AbpKaBHa Takca
3a yacTHaTa »anba e HeocHoBaTtenHa, Tbi kaTto cbrnacHo 4n.81 MK e cnegsano
na 6vae 3asBeHa B npousBoacTteBoTo npen BAC. OcHoBaTenHo € MCKaHeTo 3a
npucbXgaHe Ha CTOPEHUTE pasHOCKKU 3a ekcnepTusa B pasmep Ha 250 nB.
OTBETHUKBLT € HanpaBun Bb3paxeHwe no 4n.78, an.5 MK 3a npekomepHOCT Ha
npeTeHaMpaHoTo OT uuilara agBoOKaTCKO Bb3HarpaxaeHue B pasmep Ha 1800 ns.,
NMOCOYEHO KaTo 3annateHo B Opon B npencTaBeH Mo AenoTto AOroBOp 3a fnpaBHa
3awmnTta n coagencrteme ot 13.09.2021 r. MUHMUManNHMAT pa3Mep Ha agBOKaATCKOTO
Bb3HarpaxgeHue cbrnacHo 4n.7, an.2, 1.2 ot Hapeaba Ne 1/2004 r. npu npaBeH
nHtepec ot 4402.05 nB., NpeasaBeH ¢ NbpBOHa4yanHara uckosa monba, e 538.14 ns..



CbabT cbobpasdBa, Ye KbM gaTaTa Ha npeasdBsiBaHe Ha UCKa [enoTo € CbC
3HauuTenHa npaBHa CHNOXHOCT NpeaBwug MNPUIOKEHMETO Ha npaBoTO Ha
EBponeinckua cbo3 M nuncata Ha npaktmka Ha CEC u Ha HauuoHanHute
cbounuwia. Mo penoto ca npoBegeHM Tpu CcbaebHM 3acefaHus, B KOUTO €
yyactBana agB. d., KosTo e nogana M MHOrobporMHM MUCMEHW CTaAHOBWLLIA, BKII.
dopmynupaHe Ha 3agada 3a cbaebHa ekcnepTusa. WM3noxeHOTO W3NCKBa
onpenensaHe Ha afBOKaTCKO Bb3HarpaXxaeHue B NO-BMCOK pasMmep OT MUHUMAasnHUS
no Hapen6a Ne 1/2004 r., konto B cnyyasa e 638.14 nB. (538.14 nB. cbobpasHo
nHTepeca n 100 nB. 3a TPeToTO CbAebHO 3acegaHue cbrnacHoun.8, an. 9 ot
Hapenba Ne 1/2004 r.). OT pgpyra cTpaHa, KbM MOMEHTa Ha npoBeXxnaHe Ha
OTKpUTUTE CbAebHM 3acedaHus U YCTHUTE MPEeHUd No AerioTo Beye e Hanuue
KOHCTaHTHa cbaebHa npakTMka Ha HauMoHanHUTe cbaunuwa Mno ChopoBe,
MOEHTUYHM C HacToawms. [locnegHOTO OBCTOATENCTBO oOnpedend  4acTuyHa
OCHOBATESNHOCT Ha Bb3paXeHMETO 3a NPEKOMEPHOCT Ha OTBETHUKA, Tbl KATO KbM
MOMEHTa Ha MOCTaHOBsIBAHE Ha CbAEOHOTO pelleHMe crnopbT He MOXe Ada ce
onpefenu Kato CnoXxeH OT akTuyecka M npaBHa cTpaHa. CbaobT npuema 3a
crnpaeegnue n 0B0OCHOBaH MO cMuUcbha Ha 4n.36, an.2 ot 3akoHa 3a afgBokaTypaTta
pasMmep Ha aaBoKaTCcKO Bb3HarpaxgeHue ot 1000 ns..

CbaobT HaMmupa 3a HEOCHOBATESTHO UCKAHETO B NMMUCMeHaTa 3awmta Ha OTBeTHMKa
3a NpuUcbXgaHe Ha CTOpPEHUTe pasHOCKM, CbOTBETHW Ha OTXBbpfieHaTta 4vacT OT
ncka. Hopmara Ha 4n.10, an.4 3040B (OB, 6p. 94 ot 2019 r.) e Henpunoxuma B
HacTosALWEeTO NPOn3BOACTBO cbrnacHo nap.6, an.1l ot N3P Ha 3M[ Ha 3040B (OB,
6p. 94 ot 2019 r.). UutnpaHata oT OTBETHMKaA B MUCMeHaTa My 3aliuta 4acT oT
moTmBute Ha OnpeaenexHne Ne 2 ot 20.04.2021 r. no Tunk. 4. Ne 1/2019 r., OCC ot
K Ha BKC n OCC ot | n Il Konernsa Ha BAC HamMa o6Bbp3Baly, XapakTep M He
cnefBa fa ce TbilKyBa B npoTtmBopedne ¢ nap.6, an.l ot N3P Ha 3UW[ Ha 3000B
(OB, 6p. 94 o1 2019 1.).

Boaum o1 ropHoto ApmuHuctpatmBeH Cba C. - rpag, | otaenenue, 19-tn
CbCTaB,

PE LW W:

OCDBXOA Bbvnrapcka HapogHa 6aHka, [HaceneHo msacTto] 1000, nn. K. A. 1“ Ne 1,
pa 3annatm Ha C. . B.-C., EIH [EMH], ot [HaceneHo msacTo], [ynuual, eT.3, an.12,
Ha OCHOBaHMe u4n.2e, an.l, 1.1, Bp. un.l, an.l 30[00OB obe3ueteHne 3a
nMmyLlecTBeHn Bpean B pa3mep Ha 1495.84 nB., nperbprneHn B nepuoga ot
26.07.2014 r. po 05.11.2014 r., BCcrniegctene Ha n3sbpluieHo ot bHB HapylieHne Ha
npaBoTO Ha EBponenckns Cbio3, nspassdBallo Ce B HEB3EeMaHe Ha pelleHune 3a
obsBABaHe HeHanNU4yHOCT Ha Aeno3nTute B [dompmal, B MMNepaTUBHUA CPOK OT nNeT
paboTHM AHW, CBINAacHO NpUNoXMmarta ¢ gupekteH edekT pasnopeaba Ha yn. 1, §3,
6ykea i) ot [Qupektuea 94/19/EO Ha EBponewnckusa napnameHT n Ha CbBeta ot 30
Man 1994 r. OTHOCHO CXeMuTe 3a rapaHTMpaHe Ha [eno3uTu, BeOHO CbC
3aKOHHaTa nuxsa BbpXy Tasu cyma, cuntaHo ot 03.07.2017 r. 4O OKOHYATESTHOTO
n3nnawlaHe.

OCDBXXAOA Bbvnrapcka HapogHa 6aHka, [HaceneHo macTo] 1000, nn. K. A. I“Ne 1 ga
3annatn Ha C. . B.-C., ElH [ElH], oT [HaceneHo macTo], [ynuual, eT.3, an.12 Ha
ocHoBaHue 4n. 10, an. 3 or 304OB cTopeHnTe B HacTOALETO MPOU3BOACTBO



pa3HOCKM B pa3mep Ha 1260 ns..

OTXBbPIIA vcka 3a pasnukata 4o npeasiseHus pasmep ot 1578.01 ns.
PeweHneTo moxe aa ce obxansa B 14 AHEBEH CPOK OT CbOOLLEHNETO A0 CTpaHUTE
3a MOCTaHOBSAIBAHETO MY C KacauumoHHa xanb6a npeg BAC Ha Penybnuka
Bvnrapus.



